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Section 
I 


The nature of international 
law 


International law as a unitary 


system 


The thesis of this chapter is that 
rethinking inter- national law as a 
unitary system will yield im- portant 
insights into the still controversial 
questions of how international law 
works and what role it plays in 
international relations. It begins by 
clari- fying some of the key terms 
used in international law, especially 
the distinction between consensual and 
nonconsensual law. It then argues the 
case for using a systems analysis 
perspective in order to build in the 
international legal system (ILS) as an 
actual player in the international 
relations game. The pres- ence of the ILS 
transforms what was previously ana- 
lyzable as a two-person zero-sum 
game (between A and B) into a three- 
person non-zero-sum game (A, B, and 
the ILS). Under game theory, two- 


Anthony D’Amato 


person zero-sum games can reach a 
maximin result solely through conflict (acts 
of war). By taking active part in the game, 
the ILS necessitates some resort to 
cooperation in order to bring the game to 
the equi- librium point. ILS is a 
purposive self-regulating system 
hardwired in favor of cooperation. 


The thesis of this chapter is, as just 
stated, that rethinking 
international law as a unitary 
system can yield important insights 
into still controversial questions of 
the workings of international law 
and the role it plays in inter- 
national relations. First, however, 
we should take a moment to make 
sure that we are talk- ing in the 
same language. 
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Toward a uniform 
terminology 


The terminology of international 
law has become increasingly 
imprecise and muddled. As a 
result, many scholars are talking 
past each other. Here are some 
suggested clarifications of some 
of the more important terms. 

It is convenient at the outset to 
divide inter- national law into 
consensual law and non- 
consensual law. The former 
depends on the consent of the 
governed. It includes treaty law 
and the law of title to territory 
(territory may no longer be 
acquired by conquest). The latter 
- law that applies irrespective of 
any state’s consent - is usually 
called customary law. The term 
“customary” is misleading; a 
better name for it would be 
“general” inter- national law. 
Here is a brief summary: 


CONSENSUAL 


NONCONSENSUAL LAW 
LAW 

Conventional Customary 
Written Unwritten 
Specific General 
Applies only to Applies to all 

states the parties 

equally 


Although a treaty can sometimes 
affect third parties indirectly, it 
cannot bind any state directly 
other than the signatories. The 
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parties are bound “by convention” 
insofar as their relations to other 
parties are concerned. Why is 
general international law often 
called customary law? The term 
“customary law” was imported 
into textbooks of inter- national 
law in the late nineteenth 
century for no apparent reason 
other than giving the writers of 
those textbooks something to say 
about the source of general 
international law.' In 1890 Pitt 

Cobbett (1922) invented a simile 

that has stuck: Custom is like 
foot- steps across a common that 
eventually becomes a path 
habitually followed by all. Writers 
were quick to restate Cobbett’s 
image as a metaphor: Customary 
law is formed by a norm that 
takes time to ripen into a binding 
rule of international law. Yet, it 
was asked, how can we pinpoint 
the time when the norm ripens 
or the footsteps become a path? 
And what was the status of 
international law while the norm 
was ripen- ing or the footsteps 
were trampling out a path? Alas, 
the Latinism offered for curing the 
problem was worse than the disease: 
opinio juris. When states act under a 
belief that their actions are 
required by international law, 
then they are said to be acting 
with opinio juris. Thus, all that 
seemed to be needed to determine 
when the path formed or the norm 
ripened was to test or measure 
whether states were acting under 
a belief that the norm in question 
was 

legally compulsory. 

However, no one in the 4000- 
year his- tory of international law 
has ever been able to determine, 
even once, whether any state was 
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acting under the belief that its action 
was compulsory under 
international law. Obvi- ously 
states don’t have beliefs; states are 
artificial constructs. Are a state’s 
officials a reasonable surrogate for 
the state itself ? These officials may 
have beliefs, but how are those 
beliefs to be ascertained? By a 
telephone survey of the 1000 leading 
state officials? By a questionnaire? 
Consider a current dispute. With 
the advent of global warming, 
frozen waterways in Canada are 
beginning to thaw and may open 
up the fabled Northwest Passage 
connecting the Pacific and Atlantic 
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Oceans through various 
Canadian Arctic rivers and lakes. 
Some ships that now travel 
through the Suez or Panama 
Canals would welcome the much 
shorter route through the 
Northwest Passage. However, its 
high economic salience almost 
guarantees an international 
controversy. The Canadian gov- 
ernment considers the 
Northwestern Passage part of 
Canadian internal waters, whereas 
the United States and other 
countries regard it as an 
international strait, open to all. If 
we could somehow ask all 
Canadian officials whether they 
believe that there is a rule of 
international law that the 
Northwest Passage is an 
international strait, we can be 
quite cer- tain that they will 
respond in the negative. If we 
ask the same question of officials 
of the United States, we can be 
equally sure that they will 
respond in the affirmative. We 
may well suspect that the 
uniformity of responses within 
each of the two states reflects 
policy and not a penchant for 
telling the truth to strangers. 
Presidents and other high gov- 
ernment officials only say things 
that serve their strategic 
interests. Hence opinio juris can 
never be measured. It is not a 
test for law, for it presupposes 
that which it seeks. 

General international law, or just 
plain inter- national law, is what 
states invoke to defend their 
entitlements against illegal acts by 
other states. From time to time, 
some writers will contend that 
there is no such thing as gen- 
eral international law. Bismarck 
took this position in the 
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nineteenth century, as did the 
Soviet Union in the twentieth 
century. Some officials in the Bush 
administration and their academic 
apologists assert exceptional- ism - 
the idea that the most powerful 
state is not subject to 
international law. Every chap- ter 
in the book you are reading 
refutes these extreme notions. 
International law provides the 
legitimate framework within which 
states interact with each other. 
Although some of the more 
interesting topics of international 
law concern law-in-formation, it is 
clear that these topics would not 
even arise were it not for a shared 
framework of boundary delimi- 
tations laid down by international 
law. Even 


the most basic player in 
international law, namely the 
state, is defined by international 
law. We know an entity is a state 
when inter- national law tells us it 
is a state.” 

In short, if a new state calls 
itself a state, it is, in fact, scanning 
the panorama of legal rules that 
tell us what a state is. If the facts 
com- port with its assertions, the 
new state is close to achieving 
statehood. 


Analytical 
advantages of 
systems analysis 


International law is often, in fact 
off- handedly, called a system.’ If we 
take seriously the proposition that 
it constitutes a system, we just 
might change forever the way we 
think about international law and 
the role it plays in international 
relations. 

The first change in our mindset 
is to regard the international legal 
system (hence- forth “ILS”) as an 
actual player in the international 
relations game. The rules of 
international law that are 
incorporated in the ILS are the 
resultants of vectors of com- 
promises and dispute resolutions 
extending back to the beginning of 
recorded history 4000 years ago. A 
rule of international law encap- 
sulates the aggregate interest of 
the states of the world. Thus if 
states A and B are having a 
dispute, the ILS insists on 
intruding like a busybody. It 
defends the collective interest of 
the non-participating states. In 
doing so it also defends the long- 
term interests of both A and B in 
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international stability, even if 
neither A nor B is willing to 
acknowledge this beneficial input in 
the heat of their battle with each 
other. The bottom line is that 
interna- tional law should no longer 
be viewed as a set of background 
rules; rather, it is an actual player 
with real beliefs and objectives 
that participates in every bilateral 
or multilateral dispute among 
states. 

The second shift in the way we 
think about international relations 
is that the presence of the ILS 
transforms what was previously 
analyzable as a two-person zero- 
sum game 
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(between A and B) into a three- 
person non- zero-sum game (A, 
B, and the ILS). Under game 
theory, two-person zero-sum 
games can reach a maximin 
result solely through conflict 
(acts of war, etc.).4 But a three- 
person non-zero-sum game can 
only reach a maximin 
equilibrium by some mixture of 
conflict and cooperation. By taking 
active part in the game, the ILS 
necessitates some resort to 
cooperation in order to bring 
the game to the equilibrium 
point. This conclusion explains 
the large degree of cooperation 
through the history of 
international rela- tions: we find 
that the non-participating states 
are usually the most powerful 
force for cooperation. If it were 
not for this third- party initiative, 
international relations over the 
years would be buffeted by a 
series of random wars with 
random outcomes. There would 
be nothing like the degree of 
cooper- ation we enjoy today in a 
global economy that could have 
ever arisen by chance out of a 
random process. 

A third change in the way we 
think about the role of law in 
international relations follows 
from the “cooperation” element 
just discussed. We found that 
non-zero-sum game theory 
creates a kind of vacuum for the 
element of cooperation to fill in, 
for there can be no equilibrium 
solution of a non-zero-sum game 
without resort to cooperation (in 
addi- tion to conflict which is 
always abundantly present). Why 
is the ILS biased in favor of 
cooperation when it might have 
consisted of a random collection 
of rules? The answer is that the 
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ILS is hardwired in favor of 
cooper- ation, peace, and stability. 
Hence, it is neces- sarily biased 
against conflict. States are not 
similarly hardwired, of course; we 
know this from the fact that states 
have often resorted to war when it 
was unnecessary for their self- 
defense or even disastrous for their 
self-interest (e.g. Saddam 
Hussein’s attack on Kuwait). 

Of course, the hardwire 
explanation, standing alone, is 
empty. We need to know how the 
hardwiring came about. To go 
there, we first need to establish 
that the ILS is a purposive self- 
regulating system. We will 


then find that the hardwiring is 
the result of a process akin to 
Darwinian evolution. 


Concept of a 


system 


purposive 


Systems analysis has been around 


a long time. At first, static 
systems were the objects of 
scientific investigation: think of 


the steam engine or the wrist 
watch. The invention of the 
thermostat in 1885 gave rise to 
the first cybernetic system, one 
that seemed to be pur- posive, 
namely, keeping room 
temperature close to a desired 
norm. During the Second World 
War, John von Neumann 
developed a torpedo for the United 
States Navy that, after being aimed 
at its moving target, would self- 
adjust its direction to home in to 
the target as it moved (see 
Wiener 1948). This, too, seemed 
to be a purposive system. Many 
diverse fields, such as 
engineering, manage- ment, and 
social science, saw the value of 
cybernetic modeling in their own 
research. The definition of system 
has been steadily honed so that 
today we may define a system as 
a mechanical or theoretical 
organization of components, 
distinct from its environ- ment, 
that adds something new, and 
often unexpected, to our 
understanding of the ensemble of 
components out of which it was 
constructed (see e.g. Ashby 1960; 
Beer 1959; Buckley 1968; Kir 
1969; Laszlo 1972, 

1973; McCulloch 1965; Sutherland 
1973; but see also von Bertalanffy 
and Rapaport 1956).° One common 
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definition that was generally 
accepted by researchers was that a 
system is a self-organized collection 
of elements that are interconnected 
in the sense that any force 
imparted to one of them affects the 
positions of all of them.® Ludwig 
von Bertalanffy (1962: 1, see also, 
generally, von Bertalanffy 1968) 
defined a system as a “complex of 
mutu- ally interacting components.” 
But a system is more than that; it is 
an entity in itself that is different 
from, and perhaps greater than, 
the sum of its parts.” Accordingly, 
the ILS has a role in international 
politics that is more than the sum 
of the interests of the 
approximately 
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190 states that are the 
creators/subjects/ enforcers of 
international law.® It carries an 
additional “emergent” weight 
because it rep- resents the 
precedents of previous dispute 
resolutions - the wisdom of the 
status quo in the dynamic sense 
described by Edmund Burke (see 
e.g. 1774, 1790). 

An attempt was made in 1975 
to apply cybernetic modeling to 
law (D’Amato 1975; Kiss and 
Shelton 1986), but what was not 
fully available at that time was 
the theory of autopoiesis. Even 
so, other important ele- ments of 
general systems theory were 
being developed in 
interdisciplinary contexts. 
Prominent is the theory of the 
stability of complexity. Complex 
systems tend to be more stable 
than simple systems. (A tricycle 
is more stable than a bicycle.) 
The large num- ber of states in 
the world in the twentieth 
century with their complex 
interactions made it possible for 
the international system to absorb 
the shocks of two world wars. By 
contrast, there were very few 
states of any significance in 
ancient Rome, making it 
possible for the Roman Empire 
to conquer and absorb all states 
within its extended reach. Inter- 
national law was “suspended” 
during the Roman era because of 
the absence of a plurality of 
nations.’ 

The concept of recursion was 
another significant development 
in general systems theory. We 
have to acknowledge the fact 
that any system containing norms 
(such as the ILS) will find that the 
norms do not precisely fit the 
empirical facts of the system’s 


10 


environ- ment. For example, the 
norm specifying the breadth of 
the territorial sea might be three 
miles at a time when most states 
were pro- claiming and enforcing 
a 12-mile limit. The disconnect 
between norm and reality must be 
resolved if the model system is to 
be accur- ate. This disconnect 
cannot be resolved a pri- ori (who 
is to say that three miles is 
“better” than 12?). Model builders 
thus resort to pragmatism. They 
try out certain norms on the 
environment, and then tinker with 
them. The tinkering is designed 
to see whether the environment 
will react to the norms, or 


whether the environment is being 
stubborn such as to require the 
model to make adjust- ments. This 
back-and-forth adjustment pro- 
cess is called recursion. It reduces 
a large circularity into a set of 
tiny circles each of which can be 
adjusted. If the process is suc- 
cessful, the system will contain a 
rule that both explains the facts 
and justifies them. 

To be sure, a newcomer to 
international law might object that 
a recursive process can- not be 
costless. Recursion dulls the edge 
of the rules and hence in the long 
run under- mines their ability to 
draw sharp distinctions between 
closely argued positions. 
However, there is a simple 
evaluative test to see if there is too 
much recursion. Recall that the 
rules of international law arose 
from the aggregate interest of 
states. Thus the rules are very 
“close” to what the behavior of 
states would be if there were no 
rules. Or to put it another way, 
the rules of international law do 
not get in the way of important 
aggregate interests. For example, 
if a rule blocks A and B from going 
to war against each other, then 
even if both A’s and B’s own 
interest in going to war is high, 
once we add in the countervailing 
interest of the remaining 188 states 
in the world in preventing war, we 
find that the 188 swamps those 
two. In other words, the rule 
hardly budged aggregate 
behavior even though it highly 
impacted the behavior of two of 
the states. 

It is thus clear that the 
development of customary 
international law over time has 
ensured the emergence of rules 
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that do not depart appreciably 
from patterns of state behavior. 
This may seem a weakness of 
international law from a moralistic 
point of view, but it is also a 
strength of international law from 
the self-preserving point of view. 
To restate the important point 
made above, the “successful” 
norms in the Darwinian struggle 
taking place in the international 
arena are those that are close to the 
inferences we would draw from 
state behavior if there were no 
such thing as international law. 
The ILS is interested in an orderly 
and peaceful international 
environment that is conducive 
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to the maintenance and 
perpetuation of the ILS itself. 
This does not necessarily involve 
“moral” or “justice” 
considerations except to the 
pragmatic extent that ignoring 
such con- siderations might 
bring about armed conflict that 
could destabilize the system.’° 
Light was cast from an unlikely 
direction on the problem of why 
and how complex systems can be 
purposive. In 1980, Chilean 
biologists Humberto Maturana and 
Francisco Varela (1980) refined 
the concept of the self- 
organization of systems." Their 
theory of autopoiesis defines 
living systems as self- producing 
units which maintain their essen- 
tial form, perpetuating themselves 
according to their internal 
organization. Or otherwise stated, 
the system produces its own 
organization that maintains itself 


in the space in which its 
components exist. 

AS a complex system, 
international law closely 


resembles the self-regulating 
systems described by Maturana 
and Varela. It is sep- arate from 
its environment but at the same 
time interacts with its 
environment. The interaction, of 
course, consists of providing 
rules of decision and guidance 
when con- flicts arise between 
states, and of assessing the 
efficacy of those rules in conflict 
resolution. A recursive process 
modifies the rules when they 
need updating. The ILS makes 
the modifications according to 
its internal organization and 
processes. Thus when inter- 
national lawyers argue the 
existence of a purported rule of 
international law and cite 
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various precedents and events in 
support of their argument, they are 
obliquely describing the internal 
organization of the ILS.'” 

We can now begin to see that 
the ILS has no direct interest in 
reducing conflict or pro- moting 
cooperation in its environment - 
that is, in the real world - but 
rather is only inter- ested in 
preserving and maintaining itself. 
Its purpose is nothing other than 
the preser- vation of its own 
existence. This is the same 
purpose we find in every animal 
and every plant in the world. All 
animals and plants that lacked this 
purposiveness were destroyed by 
their predators eons ago. The 
drive to self- 


preservation is proportional to 
the brain power and complexity 
of the animal. For example, a 
clam has hardly any intelligence, 
but it has evolved a hardwired 
shell that has been successful in 
protecting it from pre- dators. At 
the other extreme, humans have 
not evolved a carapace, which 
would have required a vast 
investment of energy. Instead, by 
evolving a larger brain, Homo 
sapiens have been able to outrun, 
outbuild, or outwit their natural 
predators. (If humans had failed to 
do so, you would not be reading 
this sentence.) The ILS distills the 
intelligences of several thousand 
international lawyers and states- 
persons. In controversies between 
states, the party that can show its 
preferred rule to be friction 
reducing obtains an advantage in 
the negotiation. Even if the 
advantage is slight, the 
cumulative effect of preferring 
tension- reducing rules over the 
centuries of conflicts and 
controversies is a set of well- 
honed rules 

of today’s international law. 
Suppose an occasional rule shows 
up as out- dated and potentially 
friction producing. The three-mile 
limit of the territorial sea may have 
been an example of such a rule. It 
had lasted for several centuries. 
But after the Second World War, 
many coastal states began to 
assert control over a broader 
terri- torial sea, both for reasons 
of national secur- ity in the face of 
longer ranged weapons aboard 
ships, and for extending the 
state’s monopoly over coastal 
fisheries. Some Latin American 
countries even proclaimed a 200- 
mile territorial sea. During the 10- 
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year con- ference on the law of the 
sea convention, a consensus 
emerged among the delegates that 
the most stable rule would provide 
for a 12- mile territorial sea and a 
200-mile exclusive economic zone. 
These rules quickly became 
absorbed into international 
practice well before the treaty on 
the law of the sea was ready for 
signing. Indeed, even if nations 
viewed the resulting Law of the 
Sea Convention as non-severable, 
the friction- reducing quality of the 
new territorial sea and exclusive 
economic zone was so apparent that 
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those rules could enjoy a 
severable existence in general 
international law.'% 

The ILS in the example just 
given was not interested per se 
in the breadth of the territorial 
sea. Neither was it even directly 
interested in reducing friction 
between coastal states and 
others that might disfavor 
encroachments on the freedom 
of the seas. Rather, the ILS was 
interested in preserving itself. 
Changing the rules of its 
environment thus becomes 
desirable from the vantage point 
of the ILS if there is an overall 
enhancement of global peace, 
order, and sta- bility. If the world 
environment is peaceful and 
orderly, the ILS will grow and 
thrive. But if war breaks out, 
legality could be an early 
casualty. Indeed, a nation 
struggling for its life may view war 
crimes as a trap: if it holds back 
certain actions because it is law 
abiding, the enemy might well 
disregard legal constraints 
entirely and thus gain a military 
advantage.'* If mankind then 
somehow saves itself after the 
global war, there could be no 
assurance that the old system of 
international law would be 
restored. Anarchy could bring 
about the permanent demise of 
the ILS. 


Coercive systems 


It is one thing to have a legal 
system; it is another to have 
people obey it. Do states actually 
obey international law, or do 
they simply act in their own 
interests while sim- wulating 
obedience? In a chapter 
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published in advance of her 
forthcoming book co- authored 
with Dean Harold Koh (Hathaway 
and Koh 2005), Oona Hathaway 
says that neither advocates nor 
skeptics of international law are 
looking at the whole picture: 


Both fail to consider the role of 
internal enforcement of 
international treaties on 
countries’ decisions to accept 
international legal limits on their 
behavior and then to violate or 
abide by them. 

(Hathaway and Koh 

2005) 


As a defense of international law, 
this is very weak tea. Professor 
Hathaway is only talking about 
treaties, which have always been 
the clearer case of compliance with 
international law (compared to 
general international law). 
Second, she is only talking about 
an ex- tremely limited form of 
compliance. She is saying in effect 
that if a state accepts Rule X by 
incorporating it into its domestic 
law, then that very incorporation 
acts as a brake on political leaders 
who might otherwise wish to gain a 
temporary advantage in 
international relations by 
violating Rule X. Although this 
proposition is undoubtedly true (it 
has been argued by American 
scholars for years), it amounts at 
best to saying that states only have 
to obey the rules of international 
law that they wish to obey. They 
may pick and choose, accepting 
the rules they like and rejecting the 
others. It is clear that Professor 
Hathaway has not taken a middle 
position in the debate. Whatever 
her intent, she has come down 
squarely on the side of the 
skeptics. 

Her chapter 
general malaise that younger 
scholars have with international 
law. They see the occasional but 
important violations and gaps that 
are the very tip of the iceberg while 
failing to see the vast and com- plex 
system of rules beneath the 
surface that are not only routinely 
obeyed by nations but are not 
even questioned. What nation 
today would attempt to extend its 
territorial sea beyond 12 miles? 
What nation would claim the right 
to arrest tourists and place them 
in indefinite detention? These and 


illustrates a 
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millions of other potential 
violations of general inter- national 
law do not even come up for 
consideration. 

However, putting aside routine 
consider- ations of compliance, the 
harder cases cannot be ignored. Is 
international law a coercive sys- 
tem? Are its rules enforceable against 


the states? How? Are they 
enforceable against a super- 
power? If not, then rules of 


international law are, in Professor 
Hathaway’s words, “mere window 
dressing” (Hathaway and Koh 
2005). We can be certain of one 
thing: there 
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has never been a legal system on 
this planet that allows citizens to 
decide which laws they will obey. 
It is no answer to the question of 
compliance to say that states 
internalize rules that they decide 
to internalize. International law 
skeptics such as Professor 

Hathaway seem to use the term 

‘international law” as a 
fashionable tag, but their 
arguments prove that they are 
not talking about real law at all. I 
argue that international rules 
are enforced in exactly the same 
way in which domestic rules are 
enforced. Every nation pre- 
scribes internal punishments for 
illegal acts. ( Just try to argue toa 
prosecutor or judge that the law is 
mere window dressing.) The cru- 
cial point is that these 
punishments consist of 
deprivations of the defendant’s 
legal rights. For example, a 
defendant who loses a civil case 
must pay damages; if she does 
not, the state may invade her 
right of property by seizing her 
car and selling it at a sheriff ’s 
auction. A defendant convicted in 
a criminal case may find that his 
rights to liberty and freedom of 
movement have been forcibly 
taken away by the judge’s prison 
sentence. In states that allow 
capital punishment, a criminal 
defendant may find that his right 
to live has been taken away. Thus 
in all cases, whether civil or crim- 
inal, the penalty inflicted on the 
losing side is the curtailment of 
one or more of the los- 

ing side’s legal rights. 

When we turn to states as 
the subjects of international law, 
obviously a state that 
transgresses international law 
cannot be pun- ished by being 
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incarcerated or annihilated. But 
each state has a bundle of rights 
under international law. Indeed, 
since the state is an artificial 
entity, it may be said that a state 
is nothing more than the rights it 
is accorded by international law. 
These rights are the flipside of 
obligations. For example, state A 
has a right to a 12-mile territorial 
sea, and it also has an obligation 
to respect B’s right to a 12-mile 
territorial sea. 

We now see that the rules of the 
ILS form a closed loop. Rules that 
gives state A rights are also the 
rules that may be taken away 


(temporarily) to punish state A for 
violating the rights of another 
state. For example, the 
international imposition of 
sanctions on South Africa and 
Rhodesia during their apartheid 
regimes, which impeded their 
rights of international commerce 
and naviga- tion, played a 
significant role in the eventual 
dismantling of the illegal (under 
interna- tional law) practice of 
apartheid. 

Suppose, however, that the 
state com- mitting the initial 
violation of international law is a 
superpower. The kinds of 
economic sanctions that worked 
against South Africa and Rhodesia 
could not realistically be en- 
forced against a superpower. Yet 
if we think beyond the territorial 
limits of the superpower, we find 
that it has nationals and 
investments all over the world 
that are, indeed, vulner- able as 
punishments or sanctions. 

For example, at any given time 
there are hundreds of thousands 
of American citizens either 
traveling or residing abroad. The 
Census Bureau reports that in 1998 
there were over 56,000 Americans 
traveling abroad (compared to 
46,000 foreign tourists visiting the 
United States). Even more striking 
are the figures of American 
citizens residing abroad as 
reported by the Bureau of Consular 
Affairs in 1999. There were 27,600 
U.S. citizens residing in Buenos 
Aires, 55,500 in Sydney, 250,000 
in Toronto, 48,220 in Hong Kong, 
75,000 in Paris, 138,815 in 
Frankfurt, 45,000 in Tokyo, and 
441,680 in Mexico City. Among 
the smaller countries that could 
become “hot spots,” the Bureau 


INTERNATIONAL LAW AS A UNITARY SYSTEM 


reports 646 American citizens 
living in Albania, 1320 in 
Bangladesh, 1600 in Bosnia, 440 in 
Congo, 2000 in Cuba, 10,000 in El 
Salvador, 546 in The Gambia, 
11,000 in Haiti, 18,000 in Israel 
(Tel Aviv), 8000 in Jordan, and 
6639 in Kuala Lumpur, and those 
are taken from just the first half of 
the list.° To these figures must be 
added the many thousands of 
Amer- ican military personnel and 
their depend- ants on foreign 
bases. How many American 
nationals must a country threaten 
to make the United States take 
notice? Just 50 were sufficient in 
1978 when Iran arrested that 
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number of American diplomatic 
and consular personnel in 
Tehran. The hostage taking led 
to severe repercussions in the 
United States including perhaps 
the defeat of presidential 
incumbent Jimmy Carter in the 
election of 1980. 

Superpower vulnerability is 
enhanced by the bluntness of the 
military instrument. For 
example, even though the United 
States could have annihilated 
Iran with a volley of nuclear 
ICBMs, such a wholly 
disproportion- ate retaliation 
would not have saved the 
hostages. The global scatter of 
assets and per- sons from all 
nations has virtually assured the 
universal efficacy of the 
international reprisal system. 
Indeed, in a shrinking world, the 
reprisal system is likely to become 
increasingly efficient. Perhaps 
there is a correspondence 
between the efficacy of 
peaceable reprisals and the 
recent finding that there has 
been a steady decline in the 
global magnitude of armed 
conflict following its peak in the 
early 1990s (Marshall and Gurr 
2005: 1). 

When Iran detained 50 
American diplo- matic personnel 
in 1978, it claimed that its act 
was justified by the retaliatory rule 
of inter- national law. In 
presenting its case before the 
International Court of Justice, 
Iran claimed the detention of the 
hostages was just a “marginal” 
response to “more than 25 years 
of continual interference by the 
United States in the internal 
affairs of Iran, the shameless 
exploitation of our country, and 
numerous crimes perpetrated 
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against the Iranian people, 
contrary to and in conflict with all 
international and humanitarian 
norms.” The Court dismissed the 
Iranian claim in lan- guage that 
reaffirms the “closed loop” view of 


international law presented 
earlier: 
[L]egal disputes between 


sovereign States by their very 
nature are likely to occur in polit- 
ical contexts, and often form 
only one ele- ment in a wider 
and long-standing political 
dispute between the States 
concerned. Yet never has the 
view been put forward before 
that, because a legal dispute 
submit- ted to the Court is only 
one aspect of a polit- ical 
dispute, the Court should 
decline to 


resolve for the parties the legal 
questions at issue between them.'® 


The Iranian hostages case has 
another im- portant lesson for us 
regarding retaliation as 
punishment. When the 50 
American diplo- matic personnel 
were arrested in Tehran, the first 
reaction on the part of the State 
Department was to arrest 50 to 
100 Iranian diplomats and 
consular officials in the United 
States and then offer a trade. 
Even though this strategy 
appeared as a possibility in the 
New York Times, American 
officials quickly realized that the 
United States might actually be 
doing Iran a favor by arresting its 
diplomats. The Iranian diplomats 
in the United States had been 
appointed by the Shah of Iran, who 
had been recently deposed. The 
new fundamentalist Iranian 
government would soon be in the 
process of replacing those 
diplomats with ones more loyal to 
the new regime. Therefore the 
Iranian government would 
probably welcome the indefinite 
incarceration of the Shah’s 
diplomats by the United States 
and would not have any desire to 
trade them for the American 
hostages. 

Thus, from the American point 
of view, a tit-for-tat retaliatory 
strategy would probably not work. 
Instead, the State Department 
opted for what I have called a “tit- 
for- a-different-tat” strategy 
(D’Amato 2004). Their idea was to 
deprive Iran of one of its 
international legal rights that 
carried an exceptionally high cost, 
and then trade that deprivation 
for the release of the American 
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hostages. Very quickly President 
Carter issued executive orders 
freezing all bank accounts owned 
by Iran in American banks. In 
addition, most European countries 
coop- erated by freezing Iranian 
bank accounts in banks in their 
countries. The banks were 
delighted to oblige, because it meant 
that they might avoid paying 
interest on the Iranian accounts. 
The interest rates at that time 
were at a peak of about 15%. 
Eventually Iran caved in, returned 
the American hostages unharmed, 
and received access to its bank 
accounts (but not the earned 
interest). 
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We saw in the second and third 
sections of this chapter that the 
ILS gives expression to its 
database of rules of general 
international law when the rules 
are relevant to a dispute or 
controversy. We also saw in the 


fourth sec- tion that the same 
database of rules serves the 
enforcement function of 


international law: A state that 
violates international law may 
expect that one or more of its 
rights in the database might be 
suspended as an official reprisal 
or punishment for the violation. 
Finally, in addition to its legal 
competences just mentioned, the 
ILS represents the polit- ical 
interests of all the states that are 
not directly involved in a given 
dispute or controversy. 

Given this combination of 
competences, it is clear that the 
ILS does not have its coun- 
terpart in domestic legal 
systems: 


COMPETENCES 
International Domestic legal 
system legal system 
1 Database of 1 

Database of all laws 


all laws 

2 Control 2 Reprisals 
controlled 
reprisals by political 
branch 

3 Represent 3 Does not 
political represent 
political 
interest interests 

The puzzle for students of 


international law is not whether 
international law is effective or 
whether the ILS is a powerful 
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player in the game of international 
politics, but rather why the role of 
international law is so under- 
appreciated. A large part of the 
reason is the academic separation 
between departments of political 
science and law schools. The 
political scientists, encouraged by 


Hans Morgenthau in 1946, 
viewed rules of law as 
impediments to the national 


interest (Morgenthau 1946). By 
defining interna- tional relations 
as “power politics,” rules of law 
as well as rules of morality were 
pushed aside as ivory-tower 
idealism. Meanwhile, on the other 
side of the campus, law schools 


sought but could not find points of 
entry into the realist carapace in 
which the political sci- entists had 
encased international relations. 
How can the communications 
gap be- tween political science 
and international law be bridged? 
The burden should perhaps be 
placed on international lawyers to 
start the construction of the 
bridge. The reason for assigning 
this burden to them is the existence 
of an educational imbalance: most 
lawyers have had courses in 
political science in col- lege on 
their way to law school, whereas 
most political scientists have gone 
straight from college to Ph.D. 


programs without taking any 
courses in law. 
By taking systems theory 


seriously, lawyers may find that the 
ILS as described in this chap- ter 
might serve as the long-awaited 
interdis- ciplinary bridge to 
political science. It is at the very 
least an intellectual vehicle for 
taking rules out of the 
background of international 
relations and promoting them to 
the status of a player in the game 
of international pol- itics. This 
promotion dramatically changes the 
nature of the game from a two- 
person (my country versus all 
others) zero-sum game to a three- 
person non-zero-sum game 
(conflict plus cooperation) that, 
methodologically and analytically, 
offers a far more realistic under- 
standing of international relations 
than either the political scientists 
or the international lawyers have 
come up with separately. 


Notes 
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1 Customary law originated in the 
writings of Continental legal 
sociologists and then im- ported 
into international law. See the 
account in Anthony D’Amato, The 
Concept of Custom in International 
Law (1971: 47-56). 

2 The status of some would-be states 
are at present contested under 
international law, such as Taiwan, 
Kosovo, The Vatican, Monaco, 
Puerto Rico, and the Isle of Man, 
not to mention Transnistria. 

3 The term “unitary system” used in 
the title of this chapter is mildly 
redundant. It is intended to 
emphasize the difference between 
the holistic approach taken here and 
the recent spate 
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of essays that label international 
law as “frag- mented” (see e.g. 
Nicolaidis and Tong 2004) (nearly 
all participants agreeing that 
international law is fragmented). 

4 Jack L. Goldsmith and Eric A. 
Posner view international relations 
as a two-person zero-sum game with 
occasional nods to a third person 
(e.g. the Prisoner’s Dilemma) in 
their recent book, The Limits of 
International Law (2005). It is no 
wonder that they believe the rules 
are there just to be manipulated 
for the strategic advantage of 
whatever state is doing the 
manipulation. Their assumption 
that inter- national rules lack a 
purpose simplifies their analysis: 
the rules, being random, simply 
form part of the environment. 
What is left is a two- person zero- 
sum game (the manipulating state 
versus all the other states) that 
either proceeds randomly or 
proceeds at the behest of the most 
powerful state. Clearly, they have 
an im-  poverished view of 
international law. Their 
willingness to see international 
law end, as expressed in the title 
to their book, is simply the product 
of their belief that international law 
never got started. To the contrary, 
we argue that the ILS is itself a 
significant player in a com- plex non- 
zero-sum game of politics among 
which nations states cannot simply 
manipulate the ILS; they have to 
take account of it. The ILS takes 
an active role in avoiding, 
reducing, or resolving conflicts. It 
also promotes inter- national 
cooperation by fostering rules that 
maximize the interconnections 
among states. (Free trade is 
arguably the most important 
“connector.” ) International 
relations is a large complex system 
within which exists the ILS, a self- 
regulating purposive system. 


5 The only “system” that has no 


environment 

is the universe; for that reason, it 
is probably misleading to call the 
universe a system. 

6 A system can be open or closed, 
and still fit this definition. Thus, 
the human body is an open system 
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(because it ingests oxygen and food 
and excretes carbon dioxide and 
waste prod- ucts). But if we 
enlarged our definition to “human 
body + environment,” then it could 
be regarded as a closed system. This 
frame-of- reference problem is 
similar to the problem of the 
entropy of system vs. subsystem 
(Nicolis and Prigogine 1989: 160 - 
64). 


7 For example, any living organism is 


something quite distinct - and 
unpredictable - from the collection 
of its chemical elements. “Living 
matter” could not have been 
predicted from such a collection. 
Or to take a case of an inert 
element: Imagine meeting 
someone living on a remote island 
in the equatorial zone in the 


Pacific Ocean who had never seen 
or heard about ice. He would 
hardly have reason to believe you 
if you said that if water is cooled 
sufficiently it can become so hard 
that people can walk on it. Ice is 
an emergent property of water (and 
water is an emergent property of 
ice). 

8 At present there are approximately 
190 states in the world. 

9 The Roman jus gentium should not 
be confused with international law. 
It involved only the extension, with 
modifications, of Roman law to the 
outlying provinces. For further 
details see D’Amato, 1971: 237- 40. 

10 The developing law of human rights 
is an exam- ple. Although states 
remain highly reluctant to outside 
interference in their internal 
affairs, human rights would hardly 
deserve the name if they did not 
constrain the actions of one’s 
home government. 

11 Autopoiesis is the process by 
which a system produces its own 
organization and then maintains 
itself in the space in which its com- 
ponents exist. See 
http://pespmc1.vub.ac.be/ 
ASC/AUTOPOIESIS.html. 

12 If I say I’m hungry, I am obliquely 
describ- ing the medical condition 
of the cells of my 
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body that objectively require for 
their con- tinued functioning 
inputs of energy in the form of 
nutrition. 


13 For further argument on this point, 


see D’Amato 1985. 


14 Several decades ago there was 


public agitation for a no-first-use 
treaty regarding nuclear weapons. 
The United States said it would not 
support such a treaty because it 
could amount to unilateral 
disarmament. In other words, the 
United States would refrain from 
first use whereas its opponent might 
simply violate the treaty. The most 
notorious precedent in this respect 
occurred in June 1941 when Hitler 
suddenly invaded his treaty ally 
the Soviet Union. Stalin was 
shocked and went into seclu- sion 
for the entire first week of the 
invasion; he could not bring himself 
to believe that Hitler had done such 
a thing. 


15 See 


http://www. pueblo.gsa.gov/cic_text/ 
state/ amcit_numbers.html. These 
numbers do not even include 
hundreds of thousands of U.S. mil- 
itary personnel and their 
dependants in bases all around the 
world. 


16 United States Diplomatic and Consular 


Staff in Tehran, 1980 ICJ Rep. 3, 
Para. 37. 
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The age of Grotius 


Edward Keene 


This chapter is organised around two 
themes. First, it examines the changing 
discourse of international legal thought 
during the sixteenth, seventeenth and 
eighteenth centuries. After a_ brief 
summary of the traditional narrative of 
the emergence of Grotian doctrines 
within the context of the 
‘Westphalian system”, particular 
attention is paid to the ways in which 
more recent scholarship has opened up 
new chronological, geographical and 
philosophical perspectives on the 
transition from medieval to modern 
doctrines. The second theme concerns 
the comparatively neglected issue of the 
evolution of the international legal 
profession. Changes in legal education 
are discussed here, especially the 
impact of new humanist approaches and 
the grow- ing focus on training in 
national institutes of law rather than 
the medieval ius commune. In this 
context, the chapter also discusses the 
professional roles that lawyers played 


in aspects of the con- duct of 
international relations such as 
diplomacy. The changing 


requirements of the latter help to 
explain the emergence of a new genre 
of legal scholarship devoted to the 
12 


historical analysis of treaties, which 
profoundly influenced the develop- ment 
of positivist doctrines towards the end of 
the eighteenth century. 


The purpose of this chapter is to 


describe how international law 
changed during the sixteenth, 
seventeenth and eighteenth 


centuries. It is con- 


cerned with two related 
questions: How did the 
conceptual and doctrinal 


apparatus of the law of nations, 
linked to fields such as civil law, 
canon law, natural law, and 
public law, evolve during the 
period? And how did expert 
practitioners of the law of nations 
apply these doctrines in the course 
of activities such as the 
adjudication of disputes, 
diplomacy and treaty making? The 
former question has tradi- tionally 
occupied the bulk of the 
attention of legal historians, 
especially in the English- 
speaking world. Over the last 
150 years or so (Wheaton 1845 is 
one of the first sustained 
treatments), a very large, and 
still growing, literature has 
accumulated on the changes and 
continuities in international legal 
thought from the late medieval 
civilians and canon- ists, such as 
Bartolus of Sassoferrato or Pope 
Innocent IV; through the 
sixteenth-century scholastics, 
such as Francisco de Vitoria; and 
the later theories of natural law 
that were influenced by the “new 
learning” of the humanist 
movement as well as the Spanish 
scholastic tradition, advanced by 
northern European scholars such 
as Hugo Grotius; to the positivist 
systems of European public law 
produced by eighteenth-century 
authorities such as _ Georg 
Friedrich von Martens. By con- 
trast, although the historical 
development of the practice of 
international law has by no 
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means been entirely neglected 
(Durchhardt 2004; Grewe 2000; 
Lesaffer 2004; and Roelofsen 
1989 are a few recent examples), 
the literature here is 
comparatively slight. 

There are two reasons for this 
discrepancy. In the first place, it 
reflects a wider tendency in 
historical scholarship to focus on 
the evolution of disciplinary 
systems of thought rather than 
the activities of practitioners. As 
William J. Bouwsma remarked, we 
have plenty of “histories of law - 
indeed great classics on this 
formidable subject - but very little 
on lawyers as a profession 
characterized by a certain social 
role and a particular per- spective 
on life and the world” (Bouwsma 
1973: 304). That complaint is now 
over 30 years old: Bouwsma 
acknowledged that it was already 
beginning to be addressed when 
he wrote (for instance, Martines 


1968), and it has since to a 
considerable degree been 
answered by more recent 
scholarship (Brundage 2004; 


Karpik 1999; Prest 1981, 1986). 
Nevertheless, most of these 
studies have dealt with the 
evolution of national professions, 
perhaps because they have a 
much tighter and more readily 
identifiable structure, and have 
touched only marginally on the 
education, careers and other 
charac- teristics of practitioners 
who concentrated on handling 
international disputes. 

The second reason is that there 
is a tend- ency in the study of 


international law, and 
international relations more 
generally, to think of the 


historian’s primary task in terms 
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of illuminating the legal, political 
and moral principles that played 
some kind of role - often poorly 
defined as to exactly how - in shap- 
ing the normative structure of the 
international system or 
international society at large: the 
so-called “Westphalian system”. 
The focus, in other words, is on the 
structure of the “inter- national legal 
order” rather than the agents who 
made that order a reality by 
consistently applying legal rules to 
the everyday conduct of relations 
between princes and states. Where 
agents do make an appearance, it 
is often only in the form of a 
handful of almost hero- ically great 
jurists - Grotius is the obvious 


example - who wrote the 
authoritative treatises that are 
said to have laid down the 
foundations of the international 
legal order that underpinned the 
Westphalian system. But that 
leaves unclear the transmission 
mechanism through which their 
doctrines were cap- able of 
influencing international affairs. 
To know how books affect the 
way people live, one cannot just 
read the books; one must also 
understand the readers. In this 
case, that means understanding 
the dispositions of trained legal 
practitioners involved in inter- 
national affairs, without whom 
Grotius would have had many 
fewer readers, rulers would have 
lacked a vital source of expert 
assistance with which to conduct 
their rela- tions with one another 
and the Westphalian system 
would quite possibly have ceased 
to function as a normatively 
regulated order. 

None of this is to say that 
theoretical tre- atises on the law 
of nations do not matter. On the 
contrary, one cannot understand 
how international law was 
practised in the early modern 
period, or how and why its 
practice was changing, without 
an appreciation of the doctrines 
advanced by authorities such as 
Grotius; apart from anything 
else, they were an essential part 
of the education of practitioners 
and were commonly referred to 
in concrete disputes. But just as 
one cannot understand the 
practice without the theory, so it 
is difficult to understand the 
theory in isolation from the 
practice. With a few exceptions - 
Christian von Wolff, for ex- 
ample, who spent his entire 
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career as a professor’ of 
mathematics and philosophy at 
the universities of Halle and 
Marburg (and whose work was, 
perhaps not coincidentally, 
notorious for its abstractness and 
impene- trability) - most of the 
people who wrote prominent 
works on the theory of the law of 
nations were also themselves 
practitioners. Grotius, Pufendorf, 
Emerich de Vattel and Martens all 
served as diplomats at some point 
in their careers, although not 
always with distinction. Many 
managed to build impres- sive 
professional careers in addition to 
their scholarly accomplishments: 
Cornelis van 
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Bynkershoek, for example, wrote 
his cele- brated doctrinal treatises 
on the law of the sea, rights of 
ambassadors and public inter- 
national law while serving as the 
President of the Supreme Court of 
Holland, Zeeland and West 
Friesland (see Ittersum 2006 on 
Grotius’ professional activities 
and their importance for 
understanding his scholarship; see 
Akashi 1998 for a similar 
perspective on Bynkershoek). 
That is to say, they had received 
the kind of training that was com- 
mon for law students at the time; 
where available they often 
possessed appropriate credentials 
or memberships of professional 
groups; and they engaged in 
practical activit- ies such as 
representing and advising clients 
or serving on diplomatic missions. 
One of the contexts within which 
their texts may be read - although 
not the only context within which 
they can be read - is therefore 
how these occupational 
characteristics of practi- tioners 
of international law were being 
reshaped during the late medieval 
and early modern periods. 

We will begin by trying to 
sketch in broad outline the 
changing conceptual and 
doctrinal apparatus of the early 
modern law of nations. We will 
not look in detail at the works of 
individual authors (Nussbaum 1947 
is still a very useful study in that 
respect, as is Grewe 2000) and, 
because there is such an 
extensive literature on this topic, 
the discus- sion is to a large 
degree a survey of existing work, 
with a particular focus on points 
of current controversy and debate. 
We will start by briefly describing 
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what might be called the standard 
or textbook account of the origins 
of modern international law that 
was originally constructed by 
nineteenth-century legal historians, 
such as Henry Wheaton. Their 
account places Grotius at the 
centre of the story and depicts his 
work as a response to the 


fragmentation of Christendom 
into a system of independent 
sovereign states. We will then 


look at some of the major lines of 
criticism of this interpretive 
scheme that have developed over 
the last 70 or so years, 
concentrating on questions about 
the 


chronological, geographical and 
philo- sophical contexts within 
which the evolu- tion of modern 
international law may be 
understood. 

In the second part of the 
chapter, we will turn to the issue 
of how international law was 
practised, and especially how the 
community, if we may use that 
possibly exaggerated term, of 
practitioners of the law of nations 
changed during the early modern 
period with respect to how its 
members were trained and the 
kinds of activities in which they 
were typic- ally engaged. There 
are two main points to the 
argument here. First, legal 
education, including the 
teaching of the law of nations, 
underwent a transformation 
during the six- teenth and 
seventeenth centuries that is 
only partially explained by the 
process of state formation that 
occupies such a central place in 
the standard history of the 
origins of the modern 
international legal order. The 
emergence of sovereign states 
certainly was important here, 
but so were educational reforms 
introduced by religious 
reformers and (especially) 
humanists, which reshaped the 
curricula of law schools and 
patterns of student mobility, and 
help us to understand some of 
the driving forces behind the 
doc- trinal innovations of the 
seventeenth century. Second, 
how qualified experts on the 
law of nations practised their 
profession also changed. One 
reason was the restructuring of 
the system of courts in Europe as 
states sought to control and 
rationalise their national juris- 
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dictions, but we will concentrate 
more on the changing nature of 
European diplomacy during the 
seventeenth and eighteenth 
centuries, and in particular the 
tendency to recruit diplomats not 
from the legal profes- sion but 
from the nobility and the military. 
Some training in international law 
was still generally regarded as 
necessary for a diplomat, but 
rather than formal legal 
qualifications, still less a 
doctorate in law, candidates were 
increasingly expected to have a 
grasp of the history of treaties: 
during the early eighteenth century 
a number of collections of treaties 
were published to serve this need, 
which provided 
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a crucial part of the background 
against which positivist theories 
of international law developed. 


The changing discourse of 
the early modern law of 
nations 


Compare a famous text from near 
the begin- ning of our period, 
Vitoria’s De Indis and De Iure Belli 
(originally delivered as lectures in 
the 1530s, and first published in 
1557: see Vitoria 1917), with an 
equally celebrated one from near 
the end, Martens’ Precis du Droit 
des Gens Moderne de l'Europe (first 
published in 1788: for the first 


English edition, see Martens 
1795). They are different in 
numer- ous ways: in the 


philosophy with which they 
approach the study of international 
law, in the method according to 
which they determine the content 
of international legal rules, in the 
sources they use, in the political 
environment and audience towards 
which their arguments are 
addressed, and in numerous 
smaller, but by no means trivial, 
linguistic, conceptual and stylistic 
details. Vitoria saw the study of 
the law of nations primarily as a 
branch of the study of natural law, 
thereby associating his enquiry 
with a glorious and lengthy 
tradition of scholarship; Martens 
dispensed with natu- ral law in a 
few paragraphs of deliberately faint 
praise, and described his positivist 
approach as a “science” that had 
been shamefully neglected in the 
past. When Vitoria drew on 
concrete examples, his major 
point of refer- ence was the ancient 
world; Martens asserted that the 
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world had changed so much that it 
was virtually worthless to study the 
ancients, and that in most cases 
one did not have to go back more 
than 100 or 150 years to know 
what the law of nations was. Where 
Vitoria appealed to faith and 
reason, understood through the 
lenses of scripture, theology, 
classical (mainly Aristotelian) 
philosophy and canon or civil law, 
Martens looked to treaty and 
custom, drawing on genres of 
scholarship that barely existed, if at 
all, in Vitoria’s time: studies of the 
constitutional law of the 


various European states, 
statistical surveys of the 
European political system, works 
on modern history, and 
collections of treaties. 
Why did these changes 
happen? For well over 100 
years, the most popular answer 
to that question has been that it 
was a response to the 
transformation of the European 
polit- ical system, above all, the 
decline of the con- fessional and 
imperial unity of Christendom 
and the consequent fragmentation 
of western Europe into a system 
of independent, mutu- ally 
recognising but also mutually 
hostile, sovereign states, 
divided by religious and political 
differences. Add into the mixture 
the influence of the more 
aggressive, competitive form of 
statecraft proposed by theorists of 
“rea- son of state”, and one is left 
with a recipe for what the 
nineteenth-century international 
lawyer Thomas Lawrence 
described as a “tendency to utter 
lawlessness in international 
affairs” in the late sixteenth and 
seventeenth centuries (Lawrence 
1885: 173). War on an 
unprecedented scale, and of an 
unimagined brutality, was the 
result. In order to keep the 
notion of an effective law of 
nations alive, jurists were 
forced, so the argument goes, to 
rethink their ideas about the 
sources of inter- national legal 
obligation, moving in the pro- 
cess from a theory of natural 
law as a code inherent in the 
order of things and ordained by 
god, to a voluntarist or positivist 
doctrine that made the consent 
of states into the key principle 
for the establishment of legal 


THE AGE OF GROTIUS 


rules. International law was thus 
cut adrift from its high purpose of 
promoting universal moral 
principles and was converted into a 
mere tool in the hands of 
statesmen; but at least it 
survived as a real constraint on 
what those statesmen thought they 
could legitimately do in the pursuit 
of their interests. The frequent 
but limited wars of the 
eighteenth century are commonly 
proposed as evidence of both the 
pliability and the strength of the 
early modern international legal 
order in the years before it was 
transformed yet again by the new 
forces unleashed by the French 
Revolution. To look at this story a 
little more closely, 

it really contains two distinct 
movements. The 
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first is the initial response to the 
collapse of the old order, which 


might be described as a 
reformulation, rather than 
abandonment, of the classical 


doctrine that the ius gentium was 
intimately linked to, and derived 
much of its force from, a law of 
nature, ius naturale. One of the 
cardinal themes in the standard 
history of the origins of modern 
international law is thus the 
elaboration of new conceptions of 
the law of nature, often relocated 
within a pre-Christian Stoic, or 
neo-Stoic, context of reason and 
passions (on neo-Stoicism in 
general, see Oestreich 1982): it is, 
in other words, a law of nature 
grounded in an idea of human 
nature rather than a divinely 
ordained, and so ultimately supra- 
human, code. This 
reconceptualisation of the natural 
law of nations in turn passes 
through several moments: from 
Grotius’ assertion of a basic 
human instinct for sociability; 
through Pufendorf ’s adaptation of 
the bleaker Hobbesian picture of 
the state of nature; to Wolff ’s 
and Vattel’s defence of the pos- 
sibility of a rationally grounded, 
Enlightened law of nature based 
on principles of freedom and 
equality, the rights of man 
transfigured into the rights of 
states. 

The second movement is away 
from natural law altogether, in 
the direction of a positivist 
jurisprudence standing alone as the 
foundation of the law of nations: a 
law made by the will of properly 
constituted sovereign authorities. 
The problem here lay not so much 
with the medieval theologians but 
with the Romans who, it is often 
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argued (see, for ex- ample, 
Lawrence 1885), had confused the 
issue by muddling together ius 
gentium and ius naturale as two 
facets of a rational universal code, 
whereas, on the contrary, ius 
gentium was really only ever a 
special set of positive rules 
developed by the Romans for the 
resolu- tion of disputes between 
foreigners (Kelly 1992: 61- 62). 
Grotius again plays a pivotal role in 
this part of the story, because he 
was said to have admitted an 
unusually important role (by the 
standards of the sixteenth and early 
seventeenth centuries) to 
volitional law as a source of the 
law of nations, alongside his 


arguments derived from a new 
way of think- ing about natural 
law. Grotius was often described 


by nineteenth and early 
twentieth- century legal 
historians as an “eclectic” (for 
example Hershey 1912), 


occupying a posi- tion in 
between either pure naturalism 
(for which Pufendorf is the 


standard seventeenth- century 
exemplar) or pure positivism 
(Richard Zouche and 


Bynkershoek are the principal 
examples here), and drawing 
freely on elements of both. This 
fits well with the traditional idea 
of Grotius as the pivotal thinker 
in the emergence of the modern 
law of nations, since it presents 
him as a kind of bridge from the 
dominant naturalism of the 
sixteenth century to the 
increasingly positivist outlook of 
the eighteenth, Wolff and Vattel 
excepted. Gradually, the argument 
continues, the naturalist 
elements of the Grotian system 
were jettisoned, allowing yet 
freer play to its volitional or 
positivist dimension; scholars such 
as Martens can then be seen as 
having developed this potential 
within Grotian thought to its 
logical conclusion. (Although it 
might be noted that Martens 
himself does not describe either 
his own project or its rela- 
tionship to Grotius’ work in 
precisely these terms, a point to 
which I will return at the end of 

the chapter.) 
The standard interpretation thus 
locates the origins of modern 
international legal thought firmly 
in the context of the 
“Westphalian system” of 
sovereign states, and points to 
the neat, albeit not quite 
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perfect, synchronicity between the 
publication of De Jure Belli ac Pacis in 
1625 (see Grotius 1925) - the 
founding text of modern 
international legal doctrine - and 
the Peace of Westphalia in 1648 
- the founding act of the modern 
international system. As such, it is 
still regularly endorsed by 
textbooks today (for example, 
Cassese 2001: 19-21). 
Nevertheless, few legal 
historians would accept it 
without reservations, and at least 
three major critical themes have 
developed in twentieth-century 
scholarship. The first questions 
the way in which the conventional 
story treats the mid-seventeenth 
century as the decisive turning 
point in the 
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history of international legal 
thought, argu- ing that some of the 
most important elements of modern 
ways of thinking were established 
well before the publication of De 
Jure Belli ac Pacis. In its early 
form, this line of argument often 
turned into a debate about who, if 
not Grotius, should be seen as the 
real “father” of modern 
international law. In the 1930s 
James Brown Scott championed 
the claims of Vitoria to that title, 
on the grounds that he had 
developed a novel idea of “ius 
inter gentes” - law between 
nations - as opposed to the 
traditional notion of a ius gentium 
or law of nations, and thus had 
anticipated one of the hallmarks 
of the modern age, namely the 
idea of a legal code produced by the 
nations themselves through their 
mutual intercourse, rather than 
standing above them as a facet of 
the universal natural law (Scott 
1934). Others have subsequently 
argued that Scott was mistaken to 
locate the origins of this way of 
thinking in the Spanish 
scholasticism of the early 
sixteenth century - often doubting 
whether Vitoria’s ius inter gentes can 
do all the work Scott claims for it - 
and some scholars have pointed 
even further back to what they 
claimed were similar conceptions 
developed by  fifteenth-century 
canon lawyers, such as Paulus 
Vladimiri, and, earlier still, the 
thirteenth-century Pope (and 
expert canon- ist) Innocent IV 
(Belch 1965 and Muldoon 1972: 
the latter goes well beyond a 
focus on Innocent IV alone, and is 
by no means a naive attempt to 
identify the “father” of modern 
international law, something one 
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cannot so easily say for Belch, who 
often appears to be motivated as 
much by nationalistic pride in 
Vladimiri as by other concerns). 
Since then, the debate about the 
chrono- logical origins of modern 
international law has broadened out 
to embrace numerous other aspects 
of the ways in which late medieval 
legal thought, civilian as well as 
canonist, played an important role 
in shaping modern ideas (Berman 
1983 is an important study of this 
theme in legal history in general; see 
also Post 1964). Its influence has 
been detected in the origins of vital 
elements of the modern inter- 


national legal order such as the 
concept of sovereignty 
(Pennington 1993) and the prin- 
ciple of pacta sunt servanda 
(Lesaffer 2000). Moreover, rather 
than simply developing the idea 
of a ius inter gentes, there was a 
crucial shift in canonist and 
scholastic thought in the concept 
of ius itself that took jurists away 
from the idea of ius as an objective 
legal order, and towards the idea 
of ius as a subjective right, again 
paving the way for the 
characteristic voluntarism of the 
modern perspective on the ius 
gentium as a system of the 
“natural rights” of sovereign 
states, rather than a divinely 
ordained “natural law” operating 
above them and oblivious to their 
wills (Bauer 2004; Tierney 1997; 
Tuck 1979). All these argu- 
ments, by looking more closely 
at the spe- cific ideas and 
terminologies employed by the 
early modern jurists, point 
towards the fact that the 
conceptual framework that made 
modern international law 
thinkable was largely created 
well before the early seven- 
teenth century. The articulation 
of the basic concepts of the 
modern law of nations thus 
anticipated, rather than followed, 
the key polit- ical changes in the 
structure of the European 
system that brought 
Christendom crashing down in 
the wars of religion; we will not 


dwell here on the possible 
implications of this for our 
understanding of the causal 


relation- ship between ideational 
and material forces in the 
revolutionary changes that 
transformed international 
relations during the period. 
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A second criticism is that it is a 
mistake to focus only on 


developments within European 
politics, as is implied by the way the 
textbook story is organised 


around the emergence of the 
“Westphalian system” in western 
Europe. Late medieval and early 
modern international lawyers were 
equally interested in the world 
beyond Europe, and many of their 
arguments can be seen, and were 
some- times explicitly intended, as 
attempts to justify European 
colonialism and imperial- ism 
overseas. This overlaps with the 
first line of argument discussed 
already, since one of the driving 
forces behind the focus on con- 
tinuities with late medieval canon 
law and 
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scholasticism was a recognition 
that interna- tional questions had 
been paramount concerns for those 
scholars as well, so long as one 
looked beyond the supposedly 
unified and internally harmonious 
world of Christendom. For Scott, it 
was the encounter with the New 
World and the legal problems 
raised by the conquest that had led 
Vitoria to rethink earlier ideas of 
the law of nations, while 
subsequent revisions to Scott's 
argument were similarly informed 
by the awareness that such 
encounters had been going on 
well before 1492, whether with 
respect to dealings with Muslims 
in Spain and the Holy Land 
(Muldoon 1972) or with pagan 
and recently converted peoples in 
eastern Europe (Belch 1965). 

One of the pathbreaking works 
in understanding the importance 
of the extra- European context to 
modern international legal 
thought was Charles 
Alexandrowicz’s Introduction to the 
History of the Law of Nations in the 
East Indies, and his subsequent 
study of the legal framework for 
European colonial- ism in Africa 
(Alexandrowicz 1967, 1973). 
Broadly speaking, Alexandrowicz 
was inter- ested in how 
international legal doctrines had 
permitted, or even assisted, the 
gradual decline of Asian rulers from 
a position of rough parity with 
their European counterparts to a 
much more subordinate role, in 
some cases to the extent of their 
being denied international 
personality altogether. The 
sixteenth-century natural lawyers, 
to simplify Alexandrowicz’s 
account somewhat, had adopted a 
universalist worldview, within 
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which all peoples had equivalent 
rights; the emerging positivism of 
the eighteenth and nineteenth 
centuries tore up the founda- tions 
of those natural rights, leaving 
non- Europeans in a limbo that 
allowed European states to treat 
them as virtually non-existent for 
the purposes of colonial expansion 
(Lindley 1926 covers similar 
ground), but I think this kind of 
argument is often over- stated and 
it is important to acknowledge the 
significance of treaty making with 
non- Europeans at least through 
the end of the eighteenth and into 
the early nineteenth 


centuries (Alexandrowicz’s work is 
a very care- ful treatment of these 
issues; see also Jones 1982; 
Keene 2007; Mainville 2001). 
Subsequent work in this vein 
has explored further the various 
ways in which the en- counter 
with non-European peoples 
shaped emerging legal ideas 
about sovereignty and the law of 
nations, often questioning the 


rather benign liberal 
interpretation that earlier 
historians such as Scott or 


Alexandrowicz gave to the 
supposedly universalist spirit of 
the sixteenth-century law of 
nations. As Antony Anghie points 
out, for example, while Vitoria 
championed the natural rights of 
Native Americans: “[H]is work 
could also be read as a 
particularly insidious justification 
of their conquest precisely 
because it is presented in the 
language of liberality and even 
equality” (Anghie 2005: 28). 
Vitoria proclaimed a uni- versal 
and reciprocal system of rights, 
but in so doing he legitimated a 
situation where the practicalities 


of the Iberian-American 
encounter ensured that the 
various parties had different 


opportunities to exercise those 
rights, to the considerable 
disadvantage of the Native 
Americans (as well as Anghie 
2005, see also Green and 
Dickason 1989; Pagden 1995). 
Many other early modern jurists, 
most notably Grotius, were if 
anything even more complicit in 
imperial activities, and their 
accounts of the law of nations, 
while often substantially different 
from Vitoria’s, betray a similar 
talent for developing ideas about 
sovereignty and property rights 
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that were suspiciously useful for 
the needs of European imperialists 
and colonisers (Ittersum 2006; 
Keene 2002; Tully 1992 is an 
important study of Locke’s political 
thought in this context). We will 
not explore the implications of 
this for our view of the morality of 


modern international law, but 
merely observe that the 
conventional belief that the 
building of the modern 


international legal order was a 
pro- ject purely concerned with 
re-establishing peace and 
stability within western Europe is 
no longer tenable: modern 
international lawyers have always 
had a global outlook; the 
management of relations between 
peoples with 


13 


EDWARD KEENE 


radically different religions, 
cultures and political or economic 


systems, often through the 
application of discriminatory 
standards, has been a 


longstanding element of the law 
of nations - or laws of nations - 
that they constructed. 

The final critical theme involves 
the exploration of the wider 
intellectual connec- tions between 
developments in international 
legal thought and other currents 
of change in philosophy, whether 
natural, moral or political. The 
standard account of the origins of 
modern international law is not 
blind to these contexts, but in 
general it tends to see the works 
of thinkers such as Grotius as effec- 
tively de novo responses to the 
political crisis created by the 
collapse of Christian unity and the 
pernicious influence of reason of 
state: they were responding to 
new times by thinking up new 
ideas, and, in the textbook 
narrative, the latter often appear 
to have been inspired by nothing 
other than their functional or 
practical utility as solutions to the 
problem of lawlessness created by 
the failure of medieval institutions. 


By contrast, following 
methodological innovations 
introduced by discursive or 


linguistic approaches’ to the 
history of ideas (Foucault 1972; 
Pagden 1989; Pocock 1973; 
Skinner 2002), international legal 
thought may be viewed in the 
context of an evolving discourse or 
language within which educated 
persons thought about and acted 
on political and legal issues more 
generally. Martti Koskenniemi, for 
example, invokes Michel Foucault 
in his interpretation of modern 
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international law’s voluntarism as a 
facet of the larger shift in political 
and social thought towards 
ascending and consensual theories 
of legitimacy within the state 
(Koskenniemi 1989). Another 
argument of this nature, this time 
with roots in Quentin Skinner’s 
adapta- tions of linguistic 
philosophy to the history of ideas, 
has been made by Richard Tuck. 
Building on his earlier analysis of 
the evolu- tion of natural rights 
theories, Tuck has argued that 
international legal thought was pro- 
foundly influenced by the need to 
respond 


to sceptical moral philosophies, 
which had posed a major 
challenge to theological the- 
ories of a divinely ordained 
universal moral and legal code: 
the goal was not simply to 
respond to raison d’état and the 
contempt for the law that it 
inspired, but to develop a new, 
sceptic-proof moral reasoning 
(Tuck 1987, 1993). More 
recently, he has highlighted the 
way in which both humanist and 
scholastic philosophers were 
beginning to create an idea of 
human beings as autonomous 
agents within an originally pre- 
social state of nature, a condition 
for which, Tuck argues, they found 
a powerful analogue in the 
emerging world of independent 
sovereign states (Tuck 1999). As 
with Koskenniemi, the evolution 
of the modern law of nations is 
thus interpreted as a crucial part 
of the development of modern 
liberal political and social 
thought, and the one cannot 
properly be understood inde- 
pendently of the other. Parallel 
arguments have been made about 
connections to other early 
modern fields of thought and 
scholarship, for example the 
relationship between the scientific 
revolution and legal postivism, 
which, we might recall, was 
proudly hailed as a new 
“science” by its advocates 
(Berkowitz 2005 attaches a 
particular emphasis to the 
import- ance of Leibniz in this 
context). 

These are mere sketches of 
some of the major themes and 
controversies within traditional 
and contemporary scholarship 
on the history of modern 
international legal thought. They 
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show that the chronological, 
geographical and philosophical 
contexts of the early modern law 
of nations all remain issues of real 


debate beyond the orthodox 
“Westphalian” version that still 
dominates most textbook 


narratives. And that is not even to 
go into the controversies that 
surround the interpretation of 
individual authors: there is a 
small industry of specialized 
Grotius scholarship, for example, 
on which we have hardly touched 
here. Nevertheless, having given 
this overview of the changes in 
inter- national legal doctrine, and 
indicated some of the principal 
lines of argument through which 
historians have sought to explain 
why 
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international legal thought 
developed as it did, we now want 
to turn to the issue of how the 
practice of international law was 
also chang- ing during this 
period. 


The changing practice 
of the early modern law 
of nations 


Many of the works on the changing 


discourse of international law 
mentioned earlier con- cern 
themselves, above all, with a 


handful of especially prominent 
jurists such as Vitoria and Grotius. 
But, of course, this is merely the 
top layer, so to speak, of a much 
larger group of experts on the law 
of nations who were involved in 
applying legal doctrines to spe- 
cific cases and disputes and thus 
making a law-governed 
international society a reality. As 
we have said, if we are to 
understand how theoretical 
treatises such as De Indis, De Jure 
Belli ac Pacis or the Precis du Droit 
des Gens influenced the conduct of 
international affairs, we need to 
understand this wider commun- 
ity of practitioners of the law of 
nations: who were they, how were 
they trained, and what did they 
actually do when they were 
practis- ing international law? 
These are very large questions, 
for some of which, especially the 
sociological or proso- pographical 
question about the composition of 
the international legal profession, 
more research is needed before 
we can even begin to canvass 
possible answers. The point is 
further complicated by the fact 
that, during the early modern 
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period at least, practitioners of the 
law of nations form a much less 
easily identifiable group than 
national legal professions. 
Although England is perhaps an 
extreme case, due to the strength 
of its indigenous common law 
tradition adminis- tered through 
the Inns, the activities of civil and 
canon lawyers - from whose ranks 
English practitioners of the law of 
nations were often drawn (Helmholz 
2001: 5) - were much less closely 
regulated than their common law 
counterparts. Their principal 
organising body, Doctors’ 
Commons, “remained essen- 


tially an informal association of 
advocates that did not certify 
men for legal practice”, and, 
unlike the Inns, it did not 
undertake an educational role, 
which was left to the 
universities, where civil and 
canon law con- tinued to occupy 
the bulk of the curriculum 
(Levack 1981: 113). Moreover, 
the mere fact that someone was 
a civilian lawyer or a member of 
Doctors’ Commons does not, of 


course, mean that he was 
involved in prac- tising 
international law, since 


ecclesiastical disputes provided 
an alternative, and prob- ably 
more important, source of work. 
Thus, while the Inns offer an 
obvious starting point and 
valuable repository of 
information for any survey of the 
English legal profession in 
general (as Prest 1986 
demonstrates), it is harder to 
locate equivalent data about the 
socio- logical profiles of those 
English lawyers who had a special 
interest in the law of nations. 
Although it is difficult to make 
generalisa- tions about the social 
or personal character- istics of 
early modern international 
lawyers, one can say more about 
the education or training they 
would typically have received at 
universities or other specialised 
academies, and one can also 
make some observations about 
the kinds of professional activity 
in which, having gained their 
qualifications, they would have 
engaged. In terms of legal 
education, the principal theme of 
the early modern period is the 
fragmentation of what, by the 
late middle ages, had become a 
remarkably standardised 
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curriculum organised around the 
ius commune: a compound of 
Roman civil law and canon law, 
the former based on _ Justinian’s 
Corpus luris Civilis and the latter on 
Gratian’s collection of papal canons, 
the Decretum; with both having 


accreted a large literature of 
glosses and interpretations 
(Bellomo 1995). From the 
perspective of inter- national 


relations, the crucial feature of 
the ius commune was its 
continental scope: it was a common 
European discourse, overlying the 
often very different specific legal 
codes within countries or cities, 
which made it possible for lawyers 
from different countries, and 
lawyers representing different 
princes or 
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foreign nationals in disputes at 
places such as the papal curia, to 
argue together about the merits 
of their particular cases, and so 
hope to achieve some sort of 
mutually intelligible, if not always 
mutually acceptable, judicial 
resolution of their claims. On this 
basis, numerous courts within 
Europe, for exam- ple courts of 
chivalry, although organised on a 
national or local basis, could 
presume to some kind of 
international jurisdiction, on the 
grounds that they were applying 
a law that was essentially the same 
for all everywhere (on this aspect of 
the courts of chivalry, see Keen 
1965; something similar may be 
said for mercantile courts, see 
Cutler 2003: 108 - 40). One of the 
most important elements that 
created and sustained the ius 
commune as a European code was 
the nature of legal educa- tion. 
During the thirteenth and 
fourteenth centuries a highly 
internationalised legal profession 
developed whose members were 
trained in the same ways, read 
the same text- books, and, as a 
result, practised the law in an 
essentially similar manner, 
irrespective of the particular 
courts or cases in which they 
were engaged. Bologna, Paris and 
Oxford were outstanding 
institutions in this respect, and 
the first two especially attracted 
students from across Europe, 
often organised along national 
lines within the common 
university framework and making 
them virtual “inter- national 
societies” in their own right 
(Kibre 1948; see also Cobban 
1975). Even the pro- liferation of 
law schools across Europe dur- 
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ing the thirteenth century did not 
seriously dent the unity of the 
profession: so great was the 
prestige of the first studia generale, 
above all Bologna, that they were 
able to transmit a standard 
curriculum and course of study to 
the newer academies, especially 
since the latter were eager to 
establish their prestige and 
reputation as providing suitable 
training (Brundage 2004: 26 - 63; 
see also Garcia y Garcia 1992). 
Moreover, because the ius 
commune was essentially the same 
wherever it was practised, doctors of 
civil or canon law (or both: doctores 
utriusque iuris) could go almost 
anywhere in Europe to practise; it 
is 


not at all difficult to imagine a 
German student going to Paris to 
earn a doctorate in canon law, 
before pursuing a career at the 
Roman curia, quite possibly in the 
employ of a prince from yet 
another country. 

The late medieval law 
curriculum came under attack 
from two main sources during 
the sixteenth century. One was 
the Refor- mation, which was 
centred around an assault on the 
whole apparatus of canon law: 
Luther’s decisive break from the 
Catholic Church was heralded, we 
might recall, by his public 
burning of key canonist texts 
(Witte 2002). This had important 
effects on the edu- cation of 
lawyers by inspiring the 
foundation of new institutes of 
learning, by encouraging rulers 
of various confessions to control 
the teaching provided in “their” 
universities and by profoundly 
reshaping patterns of student 
mobility. Some universities, even 
relatively new ones, now became 
vital educational institutions for 
the members of a particular 
faith: for example, Leiden (where 
Grotius studied) “was 
indisputably the largest inter- 
national centre for seventeenth- 
century Protestants .. . between 
one-third and one- half of all 
students were foreigners” (Ridder- 
Symoens 1996: 423). The 
Reformation (and the Counter- 
Reformation) thus did not 
prevent students’ international 
mobility alto- gether, but they did 
channel that mobility down 
certain, confessionally defined 
routes, undermining the less 
restricted Europe-wide mobility 
of the later Middle Ages. In 
terms of the content of 
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curriculum, however, it is easy 
to exaggerate the ultimate 
impact of the Reformation: 
despite the ferocity of Lutheran 
attacks on canon law, civil law 
continued in its importance, and 
even teach- ing in canon law 
persisted at universities in 
Protestant countries (Helmholz 
1992; Witte 2002). 

A more significant and lasting 
change in the curricula of law 
schools was produced by the other 
great challenge to traditional 
legal teaching: humanism. As 
Donald Kelley has explained, this 
worked along two main lines 
(Kelley 1970). The first was the 
development 
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of philological studies, which led 
to a rein- terpretation of classical 
texts, often to the detriment of 
late medieval scholarship, both 
canonist and civilian, | whose 
barbarous Latinity became a 
refrain of advocates of the “new 
learning”. The second, of perhaps 
greater long- term importance for 
the development of international 
law, was historical. In contrast 
with the mos italicus of ahistorical 
interpreta- tion of texts such as the 
Corpus luris Civilis that had been 
practised at Bologna (and 
elsewhere), the mos gallicus that 
humanist scholars developed in 
France demanded that legal texts 
be understood in terms of their 
specific historical context and 
content, and embraced the notion 
that legal codes de- veloped over 
time. Combined with princely 
efforts to exert control over 
statutory law - which provides 
considerable support for the 
traditional focus on the 
importance of state formation to 
the development of modern 
international law - this led to a 
new emphasis on the evolution of 
national systems of law, often from 
their feudal and customary origins. 
By the seventeenth century, to 
gloss over a long period of highly 
fruitful and original legal 
scholarship, it was beginning to 
result in the concept, if not yet 
codification, of institutes of 
national law as an essential feature 
of legal training: national institutes 
were studied in very similar ways 
across Europe, but the mere fact 
of their existence at the centre of 
law schools’ curricula lent a new 
particularism to legal training and 
professionalisation (Luig 1972). 
Even Roman law was now 
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subjected to the usus modernus 
and studied according to a 
comparative method, charting the 
various ways in which classical 
principles had evolved in different 
countries rather than insisting on 
the Europe-wide unity of the 
Roman legal heritage (Brockliss 
1996: 601). Coupled with the 
growing importance of national 
institutes: “It was only a matter of 
time before jurisconsultants in the 
common- law dominated regions of 
northern Europe would declare 
that the study of civil law was 
professionally pointless” (Brockliss 
1996: 608). 


The growth of a more 
historical and national focus in 
legal scholarship and educa- tion, 
with the concomitant decline in 
the relevance of civil law, had 
obvious implica- tions for the 
teaching of international law or 
(to use a slightly looser, but, we 
believe, more useful formulation) 
the application of the law to 
international affairs. Whereas the 
later Middle Ages had had an 
internationally shared ius 
commune and a highly internation- 
alised legal profession, by the 
mid- to later seventeenth century 
the international scope of both 
had been significantly reduced. 
Neither canon nor, a fortiori, 
civil law had entirely lost its 
relevance or its place on the 
curriculum of law schools, but 
the typical law student was now 
receiving relatively more 
training in a particular national 
legal code and he emerged into a 
profession that, although not 
completely nationalised, was 
increasingly becoming so and had 
patterns of international 
connections that were dictated 
by confessional boundaries 
rather than being European in 
extent. The ius gentium had 
been an integral part of the ius 
commune and was virtually 
inescapable by anyone acquiring 
a legal training; in a world where 
even the study of civil law could 
be derided as “professionally 


pointless”, this was less the 
case. 

One response, and an 
extremely important one in 


terms of the doctrinal changes 
of the seventeenth century that 
we have already discussed, was 
to institute chairs in natural law 
and the law of nations. In terms 
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of its academic disciplinary 
character, it is worth not- ing that 
this essentially new subject field 
was not rooted in the old civilian 
or cannonist scholarship of the ius 
commune (an obvious place for the 
study of the ius gentium) but was, 
as Laurence Brockliss puts it, 
“born fully clothed, so to speak, 
with the foundation in the mid- 
seventeenth century of a number 
of courses in the northern 
Protestant univer- sities, 
beginning at Leiden in 1658” and 
expanding quickly to Lutheran 
and Calvinist countries (Brockliss 
1996: 602- 603). Not only does 
this help us to understand the 
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relative freedom, intellectually 
speaking, with which 
seventeenth-century scholars 


were able to begin developing 
elaborate new schemes of natural 
law and the law of nations, but 
also one can perhaps understand 
why, doctrinally speaking, so 
many of the major authorities on 
the law of nations in the 
seventeenth and eighteenth 
centuries were Dutch or German 
- Grotius, Pufendorf, Bynkershoek, 
Wolff, Martens - and why one finds 
fewer English, French or Spanish 
authors discussed in conventional 
histories of inter- national legal 
thought during that period, 
despite the relative importance of 
the last in international affairs. 
The significance of these 
changes in the education of new 
generations of lawyers can be 
more fully appreciated if we also 
look at the kind of professional 
activities they might have 
pursued after they had gained 
their qualifications. As was, and, of 
course, still is, the case for lawyers 
in general, international lawyers 
represented clients in courts and 
advised them as to the legality of 
specific courses of action in cases 
where some aspect of the law of 
nations applied. Opportunities to 
practise in this manner continued 
through- out the early modern 
period: for example, courts of 
admiralty consistently threw up 
disputes between foreign 
nationals or about issues - such 
as the taking of prizes - where the 
law of nations was a crucial 
element of the process (this was 
the occasion for one of Grotius’ 
most important early writings on 
international law, De Jure Praedae: 
see Grotius 1995; see also 
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Ittersum 2006 for an excellent 
exploration of the concrete legal 
dispute about the prize in 
question). Since these were often 
disputes within what would 
eventually come to be known as 
private international law, this 
perhaps provides a reason why the 
latter field remained relatively close 
to the theoretical scholarship of 


earlier studies of natural and 
especially Roman law (Savigny 
1880). 


Nevertheless, some of the most 
important courts where questions 
of international law had been 
argued and judged in the Middle 


Ages clearly experienced a 
diminishing influence in the 
early modern period. The obvious 
example is the curia which had 
been, among other things, a vital 
setting for the adjudication of 
disputes about recognition and 
for various forms of international 
arbitra- tion (Grewe 2000). 
Moreover, since the Church had 
become increasingly dominated 
by trained lawyers rather than 
theologians (see Brundage 2004; 
Guillemain 1962; Partner 1990), 
this represented a major way in 
which the late medieval legal 
profession, greatly assisted by its 
internal homogeneity, was at the 
centre of the management of 
international affairs. The decline 
of the papacy as a site of 
international adjudication and 
arbitration during the early 
modern period thus implied a 
significant restriction on the 
opportunities for lawyers to play 
such a pivotal role in dis- pute 
adjudication and in diplomatic 
bargain- ing more generally. 

The decline of the lawyer- 
dominated papal court’s role was 
paralleled by other changes in 
early modern diplomacy. In the 
late Middle Ages, diplomatic 
missions had, from about the 


thirteenth century on, 
increasingly been staffed by 
counsellors and civil servants, 


with great hereditary nobles 
tending to appear in a more or 
less ceremonial role as the head 
of a mission; lawyers were 
especially prominent among the 
new, bureaucratic type of 
diplomat (Queller 1967: 152-7). 
They were not the only source 
from which the latter were 
drawn - merchants, for example, 
might well be employed on a 
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mis- sion with economic concerns 
- but they were one of the most 
important: reviewing the list of 
ambassadors sent to Florence 
during the fifteenth century, 
Donald Queller observes that: 
“The most striking factor .. . is 
the very large number of lawyers” 
(Queller 1967: 157). This was 
reciprocated: “Throughout the 
thirteenth and early fourteenth 
centuries, when the need arose, 
Florence continued to rely on 
the expert hand of its lawyers in 
relations with the Empire and 
with other communes and city- 
states” (Martines 1968: 312; 
Ganshof 1971; Mattingly 1955: 
116). 
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One should not understate the 
importance of ceremonial, which 
clearly lent signi- ficance to the 
continuing noble element in 
diplomacy, but the detail of 
negotiation was increasingly the 
preserve of professional lawyers. 
Numerous changes in diplomacy - 
such as the rise of the resident 
ambassador, charged as much 
with information gathering as 
with specific negotiations; and the 
growing humanist emphasis on 
oratorical and personal or social 
skills - led to significant changes 
in the recruitment and training of 
diplomats. During the seventeenth 
century, in France and England at 
least, there was a trend towards 
the recruitment of diplomats from 
the milit- ary, rather than the 
legal profession (Roosen 1976: 
67; see Black 2001: 44). When 
ques- tions about the appropriate 
qualifications for diplomats were 
raised, the kind of education that 
was thought useful was quite 
different from a detailed study of 
the law, still less the possession of 
a doctorate. David Horn remarks 
that, in the English service, “the 
one technical accomplishment 
demanded of young men who 
wished to make a career in 
diplomacy was a knowledge of 
French” and he observes that 
there was a general disdain for 
university education among 
serving diplomats, expressed also 
by key authorities on diplomatic 
practice such as Abraham de 
Wicquefort (Horn 1961: 136; but 
also 134 -5). It is perhaps 
revealing, although we would be 
wary of overemphasising the 
point, that detailed studies have 
found little evidence of serious 
legal training among either the 
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Dutch or Spanish ambassadors at 
Munster during the negotiations 
for the Peace of Westphalia, 
although the terms of the treaty do 
show some influence of tech- nical 
legal concepts from Roman law 
(Winkel 2004: 234). 

During the early eighteenth 
century there were a number of 
attempts to provide some 
specialised training for diplomats, 
most famously in Torcy’s short-lived 
Académie Politique, established in 
1712 but which only survived for a 
few years, and related institu- 


tions such as the academy 
founded at Strasbourg or the 
Regius professorships in Modern 
History at Oxford and 
Cambridge (Keens-Soper 1972). 
The curricula for these 
diplomatic academies, as well as 
emphasising languages and the 
study of modern Euro- pean 
history and statistics, included a 
legal dimension. Grotius and 
Pufendorf were both standardly 
recommended, but a_ highly 
significant addition was the 
insistence that the would-be 
diplomat should familiarise 
himself with the history of 
treaties (and with accounts of 
negotiations, as well as with 
public - that is, constitutional - 
law within the various European 
states). 

The need to study treaties 
helped fuel demand for a new and 
influential genre of legal 
scholarship. One of the key 
figures at the French Academy, 
Jean-Yves de Saint-Prest 
compiled a collection of treaties 
from French archives for his 
charges, while an even more 
ambitious work was put together 
by Jean Dumont as his Corps 
Universel Diplomatique du Droit 
des Gens (Dumont 1726). 
Dumont began his multi-volume 
work by making an explicit 
distinction between the “corps 
diplomatique” that he was trying 
to create and the “corps du 
doctrine” that he attributed to 
scholars such as Grotius. 
Anticipating the atti- tude of 
Martens’ positivist science of 
public law, Dumont paid lip 
service to the import- ance of 
natural law, but it was very clear 
that he thought the study of 
natural law and the law of 
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nations in the manner of the late 
seventeenth-century German and 
Dutch universities was less 
relevant than a famil- iarity with 
the texts of treaties, something 
that is virtually absent from, for 
example, Pufendorf ’s work. His 
approach represented a novel way 
of studying international law and 
one that, in the context of the 
early eighteenth century at least, 
was essentially outside of formal 
training at the universities, but 
which had an avowed focus on the 
practical needs of the diplomat. 

Dumont was under no illusion 
about the relationship of those 
needs to the abstract moral 
principles that were increasingly 
informing 
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academic studies of natural law, 
culminating in the work of Wolff 
and Vattel, and there is a 
frankness of raison d’état in his 
discussion of the way that the value 
of studying treaties and 
negotiations is to understand how 
princes conceive their interests, 
to keep score in the competitive 
business of international relations, 
to have a wealth of diplomatic 
formulae to manipulate to one’s 
immediate purposes and, at the 
most, to be able to expose 
attempts by rulers to break or 


manipulate the terms of the 
treaties they have previously 
signed. 


As with other, similar works 
that laid the foundations for 
European public law - one might 
point, for example, to the work 
of the Abbé de Mably in the mid- 
eighteenth century (Mably 1758) 
- Dumont’s was an essentially 
practical body of scholarship, for 
the most part constructed outside 
any formal university setting: he 
was trying to develop an account 
of the law of nations that would 
be serviceable for potential 
diplomats. The practice of private 


international law remained 
basically tied to the 
representation of clients in 


courts, and so retained much of 
its univer- sity, civil and natural 
law focus; but the public activities 
of international lawyers became 
increasingly oriented towards 
diplomatic relationships rather than 
judicial processes, and so the 
positivist-historical approach to 
the study of treaties pioneered by 
Dumont and a few others was to 
become a vital ingredient of legal 
doctrine during the later 
eighteenth century, as it 
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gradually filtered back into the 
universities and inspired a flurry of 
text- books on public international 
law that, as with Martens’ 
influential early study, cloaked 
their basic focus on treaties as the 
primary source of international 
legal rules beneath the scholarly 
respectability of an often thin 
veneer of natural law theory. 


Conclusion 


Diplomatic historians often refer to 
the existence of an “aristocratic 
international” as a crucial 
ingredient of the solidarity of inter- 


national society during the 
nineteenth century (for example, 
Anderson 1993: 121). To extend 
that idea, we might say that 
one of the essential elements of 
the unity of late medieval 
Christendom, more important 
than the always dubious and 
contested claims to “universal 
monarchy” made by Pope and 
Emperor, was an international of 
legal pro- fessionals, trained in 
similar ways to expertise in a 
shared ius commune, which could 
be applied in a variety of judicial 
and diplomatic settings to ensure 
the legal regulation of relations 
between princes. One theme that 
we may take from standard 
histories of the development of 
early modern international law is 
that this international of lawyers 
was undermined by the state- 
building efforts of absolutist 
princes, who, as they exerted 
control over law mak- ing and 
courts’ jurisdictions, channelled 
the professional opportunities for 
lawyers down essentially 
nationalistic lines and made a 
highly specialised legal training 
less valuable as a qualification for 
diplomatic service. But it was 
also profoundly influenced by 
religious and educational 
reforms, especially human- ism, 
that transformed the ways in 
which lawyers were trained and 
socialised into their profession in 
ways that fragmented the field. 
When a new common idiom was 
established towards the end of 
the eighteenth and the beginning 
of the nineteenth centuries, it 
was quite different from the old 
jus commune, being grounded 
instead in the comparative study 
of the national legal systems of 
“civilised” countries and the 
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historical ana- lysis of treaties, 
which, together, defined the 
European public law and permitted 
European states to exert 
considerable authority in 
redefining the terms of any extra- 
European law of nations that 
might be held to govern their 
relations with non-European 


peoples. 
Changes in the professional 
community that practised 


international law were the other 
side of the coin to the conceptual 
and doctrinal changes that one 
may observe in the transition 
from Vitoria to Martens, via 
Grotius, Pufendorf and so on. It is 
not particularly helpful to ask 
whether one or 
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the other played the more 
decisive role. The doctrinal 
innovations of a Grotius, for which 
one must give credit to his 
phenomenally wide learning and 
individual brilliance at harmon- 
ising diverse sources into a 
coherent system, undoubtedly had 
a significant effect in help- ing to 
shape the new field of natural law 
and the law of nations that became 
an essential part of legal training 
in northern European coun- tries 
in the late seventeenth century. 
But at the same time, if we ask why 
De Jure Belli ac Pacis was so 
enthusiastically received and so 
rapidly attained its status as a 
seminal work, a major part of the 
answer lies in the fact that a book 
of such stature was needed by a 
legal 
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profession that had, thanks to 
humanist educational reforms at 
law schools, lost its old foundations 
on the Digest and the Decretum. 
Similarly, if we ask why the 
voluntarism that lurks in Grotius’ 
system became so triumphant in the 
positivist legal science of the late 
eigh- teenth century, a major part 
of the answer to that question is 
that the ground was laid by 
changes in international 
arbitration and diplomacy (if not 
so much in private inter- national 
law) that had made comparative 
national law and treaty histories 
essential: Martens’ Precis du Droit 
des Gens was an ideal textbook for a 
field of public international law 
practised in such a manner. 


Latin American international law 


Liliana Obregon 


This chapter points to the 
importance of sovereignty as a 
principle that helped to underwrite the 
international legal system that 
developed among the newly 
independent Latin American states in 
the nineteenth century. It shows how 
a distinc- tive Latin American 
International Law (LAIL) emerged that 
drew on the experience of the “creole” 
elites both during and after Spanish 
rule. The transnational legal 
consciousness that underpinned this 
continued to be influential with attempts 
to arti- culate a regional IL in the 
twentieth century: albeit one that still 
reflected the outlook of the (male) 
elites. LAIL can be understood as an 
expression of international legal 
“regionalism,” which has been defined as 
a particular set of approaches and 
meth- ods for examining the question 
of universality in international law, its 
historical development, and substantive 
issues or forms of legal method. After 
the 1960s Latin American regionalist 
perspect- ives in international law 
became scarce and thus gradually 
irrelevant and forgotten. However, the 
leading regional organization, the 
Organization of American States, and 
its Inter-American System of Human 
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Rights, is often remembered as the 
institutional result of more than a century 
of Latin American regionalist thought in 
international law. 


Latin American international law 
(LAIL) was a regionalist approach 
to international law that was most 
influential during the first 


half of the twentieth century. 
Inspired by several foundational 
ideas from the first post- 
independence _ internationalists 
of the nineteenth century, LAIL 
was the particular perspective of 
several Latin American inter- 
nationalists that promoted it into 
full force.! LAIL can be 
understood as an expression of 
international legal “regionalism,” 
which has been defined as a 
particular set of approaches and 
methods for examining the 
question of universality in 
international law, its historical 
development, substantive issues 
or forms of legal method. As 
international law became more 
specialized and responsive to 
func- tional differentiation with 
the emergence of special types 
of law that responded to spe- 
cific concerns (such as “human 
rights law” or “environmental 
law”) instead of geo- graphical 
ones, the power of LAIL as a 
gen- eral approach gradually 
diminished and fell into oblivion. 
However, some analysts argue 
that for the second half of the 
twentieth century regionalism 
persisted through its 
institutional development with 
the Organ- ization of American 
States (OAS) and its Inter- 
American System of Human 
Rights (IASHR) being the 
outcome of more than a century 
of regionalist practice and 
thinking about international law 
(Caicedo Castilla 1970; Puig 
1984; Sepúlveda 1960). In 
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addition, LAIL has also been 
suggested to be a pre-TWAIL 
(Third World Approaches to 
International Law) as a form of 
resistance or questioning the 
universalism of international law 
(Wa Mutua 2000) from a state- 
centered perspective.’ 


Creole legal consciousness 


In sum, though LAIL has often been 
presented through a history of 
sources (treaties and customary 
law, principles and doctrines) or 
institutions, its existence is 
constituted and advocated by the 
writings and _ practice of a 
century of Latin American 
internation- alists. Therefore, this 
article is focused on an author- 
based interpretation of LAIL 
rather than on trying to define its 
legal content. One unifying way of 
reading LAIL authors is through 
what we have previously argued 
as their participation in a “creole 
legal con- sciousness.”? By a creole 
legal consciousness, we mean a 
broad set of problems, strategies, 
uses and ideas about the law that 
are shared among a group of 
Latin American lawyers in the 
post-independence era.* We do 
not include specific legal rules or 
theories about the law as part of 
this consciousness but rather a 
wide acceptance of a regional 
identity of the law, both in its 
American particularism as in its 
European roots, an adjudication 
practice that allowed for the 
reception and appro- priation of 
foreign ideas and theories about 
the law as part of a new 
application to local needs or 
interests, and a continuous “will 
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to civilization.” 

Creole legal consciousness has its 
origins in the hierarchical social 
and legal structure of 300 years of 
Spanish rule in the Americas. 
Through its legislation, the colonial 
gov- ernment categorized people 
into different groups which 
gradually developed their own 
sense of identity and recognition. 
Although these groups legally 
disappeared when the newly 
independent nations were founded 
in the nineteenth century, ostensibly 
many of the characteristic ways of 
their habitus, especially 


of the criollo (or creole) elite, the 
most powerful of these groups, 
continued on to the post- 
independence period and early 
twentieth century. 
The term criollo 
Latin creare 
- to create) was first used in the 
sixteenth century to designate 
black slaves born in the 
Americas (as opposed to bozales 
or African born slaves) (Lavalle 
1993). By the seventeenth century 
it had become a pejorative term 
that was applied by the Spanish 
conquerors to a person born in 
America of European heritage but 
suspicious of being miscegenated 
with the Indian and/or black 
population. Nonetheless, creoles 
shared a hierarchical superiority 
and legal equality with the 
Spaniards as part of the 
“Republic of the Spanish,” a 
jurisdic- tion which also included 
the castas (mixed peoples) and 
free blacks at a lower level. These 
categories were constituted in 


legal terms through separate 
jurisdictions, privileges and 
restrictions.” Therefore, racial 


stratification was based more on 


social, political, and adminis- 
trative categories than on 
strictly biological ones. Thus, 


despite their status as a local 
elite, continuous claims to 
whiteness, and legal superiority 
over the Indian, castas, free 
blacks, and slaves, creoles were 
perceived by the Spanish as 
impure Europeans (Mazzotti 
2000) and were seldom allowed 
to hold the most important 
administrative posts? or have 
access to privileges reserved for 
the Spanish born. 

This differentiation between the 
European- born Spaniards and 


(from the 
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Spanish Americans led the creole 
letrados? - a name given to lawyers 
but also to those who were well 
cultivated in the humanities - to 
gradually construct the idea of an 
American patria or homeland 
expressed not only in literature 
and the arts but also in social, 
political and legal manifestations. 
Indeed, during the first two 
centuries of the colonial era, 
when Spanish law (mainly the 
Siete Partidas, a thirteenth-century 
Castilian compilation based on 
Roman and canon law)" was not 
fully applicable to local situ- 
ations, creoles developed a form 
of inter- pretation and 
adjudication which took local 
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laws (called fueros or municipal 
charters) into account in a process 
that became known as derecho 
vulgar (popular justice) (Cutter 
1999). However, by the 
seventeenth century the 
increasingly complex mixture of 
peoples with their new social 
stratifications, distance from the 
metropolis, extensive territory, 
different forms of land 
management and economic 
exploitation posed many new 
legal issues that were not 
foreseeable by this method. Such 
particularisms soon became 
evident to the Crown and in 1614 
New World distinctiveness was 
recognized offici- ally through a 
royal order that ruled that only 
laws specifically issued for the 
Indies were applicable (Cutter 
1999). The laws, together with 
the form of applied justice, 
became known as derecho indiano 
(law and justice of the Indies) 
where judicial decisions were 
based on the judge’s ample 
discretion - known as arbitrio 
judicial ( judicial will) - over the use 
of written law, doctrina 
(commentaries of Castilian or 
foreign jurists on Roman, canon and 
royal law), custom (as local usage 
and long- standing practice) and 
equidad (or fairness, as defined by 
the satisfaction of the aggrieved 
party together with the well- 
being and harmony of the 
community).'' This case-by- case 
decision making, referred to as 
casuismo (casuistry), was the basis 
of an extremely flex- ible system of 
legal administration that was 
considered to be a distinctively 
American form of justice, and 
therefore called derecho criollo 
(creole law or justice).’? Thus, the 


15 


imperial structure (the universal) 
was challenged by the creole literati 
as they strategically adapted both 
the meaning and the use of the 
external law to local 
circumstances, giving it an identity 
of place, a sense of regional 
uniqueness while at the same time 
their flexibility was essen- tial to 
maintaining the colonial enterprise 
and the centrality of a European 
legal heritage.'* After the 
independence of the Spanish 
American colonies, the former creole 
elite con- tinued to identify 
themselves as superior to the rest 
of the national populations but still 
linked by a regional identity 
which in the 1850s was coined as 
Latin America despite the 


claims to nationalism and 
individual equality among the 
citizens of the new republics. 
Perhaps a well-known phrase from 
independ- ence leader Simon 
Bolivar’s 1815 “Jamaica Letter” 
best illustrates this double bind: 
“But we ... who are not Indians 
nor Europeans, but a mixture of 
the legitimate owners of the 
country and the usurping 
Spaniards, . . . we, being 
Americans by birth and with 
rights equal to those of Europe, 
have to dispute these rights with 
the [natives] of this country, and 
[defend] ourselves against 
the . . . invaders. Thus, we find 
ourselves in the most extra- 
ordinary and complicated 
predicament.”’* Indeed, the 
newly independent creoles had 
an ambiguous position: on the 
one hand, the creoles’ right to 
belong to the metropolitan 
center as descendants’ of 
Europeans, with, on the other 
hand, the need to be recognized 
as independent and distinct from 
Europe. 

In addition, a new element 


came into play in post- 
independence creole 
consciousness: the “will to 


civilization”’> or desire to be part 
of the community of civilized 
nations. “Civilization” was a 
word that came into use during 
the French Revolution as the 
idea of progress and_ the 
perfectibility of humanity.'® In its 
plural form, it meant the 
existence of various social groups 
in development, whose unity and 
perfection were synthesized only 
in European civilization. Therefore, 
barbarism, its opposite, was 
outside of Europe (Elias 1994). 
The civilizing discourse was 
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appropriated by the newly 
independent elites who appealed 
to their European heritage in 
order to avoid being excluded 
from the rights and entitle- ments 
assigned (by Europe) to other 
mem- bers of the so-called 
“community of civilized nations.” 
But from their colonial tradition of 
autonomy and proud identity, 
independent creoles did not view 
themselves as outside of 
civilization, as barbarians, but 
rather as part of their national 
(and regional) mission to do 
everything necessary to complete 
the civiliza- tion that the Spanish 
colonizers had brought with them 
but left lacking. More than a con- 
sequence of colonization, the 
creoles’ will to civilization was self- 
imposed, one of the factors 
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they knew to be essential to the 
recognition of their new nations 
as sovereign states. 


Nineteenth-century 
foundational authors 


In the memory of twentieth 
century LAIL advocates, the 
nineteenth century is histor- ically 
important because it marks the 
end of more than 300 years of 
Spanish colonial rule and the 
beginnings of independence." 
Nationally, it is the era of 
different models of statehood and 
state consolidation, civil wars, uti 
possidetis iuris, caudillismo, the 
struggle over local interpretations 
of liberalism, the appropriation of 
indigenous lands, and the 
abolition of slavery. Internationally, 
the nine- teenth century marks the 
entrance of more than 20 new 
republics into a “community of 
civilized nations,” until then only 
understood as reserved for 
European states. For LAIL, it is 
the century of the Monroe 
Doctrine, the American and Pan- 
American Congresses, 

U.S. imperialism, European 
interventions, and the transfer of 
the Anglo (England and the U.S.) 

civilizational model to the Latin 
(France) one, and therefore the 
shift of identities from 
“Americans” during the first half 
of the nineteenth century to 
“Latin Americans” in the second 
half. The nineteenth century for 
Latin American internationalists is 
a long and turbulent one, 
remembered for its stories both of 
foundational achievements and for 
the ones of oppression and 
resistance. Nineteenth-century 
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Latin American 

writers of international law thus 
part from a collective 
understanding of their particular 
moment of independence. 
Although Henry Wheaton (1845), 
the renowned U.S. inter- national 
legal scholar of the nineteenth 
century wrote in 1845 that 
European inter- national law was 
simply extended by the acces- sion of 
the “new American nations that 
have sprung from the European 
stock,” a close reading of the 
precursors of LAIL shows that they 
were not simply following or 
copying the international law that 
was produced in 


Europe or the United States, but 
rather were also participants 
and producers of a transna- 
tional legal consciousness that 
they re-created and transformed 
with their regional interests in 
mind and directed back as 
acceptable to the metropolitan 
center. In the nineteenth cen- 
tury, criollo lawyers and 
intellectuals received and 
articulated international law as 
part of their nation-building 
projects and their search for 
recognition and legitimate 
participation of the new states in 
the “community of civilized 
nations.” 

The most representative pre- 
LAIL authors are Andrés Bello 
(1781-1865) and Carlos Calvo 
(1822-1906). Bello participates 
in what has been called the “early 
professional” or _ pre-classical 
period of international law and 
Calvo is part of the professional 
or classical period.’® Bello 
published the first international 
law textbook in the Americas in 
1832, titled Principios del 
Derecho de Gentes where he 
acknowledged the most 
recognized Euro- pean authors of 
his time as well as the U.S. 
jurisprudence on maritime law 
and prize courts of Justice Story 
and the writings on international 
law of Chancellor Kent, Joseph 
Chitty, and Henry Wheaton. In 
fact, his book anticipated Henry 
Wheaton’s Elements of 
International Law by 4 years. Bello 
wrote his textbook as a treatise 
that condensed the most 
important works of the time: a 
codifica- tion of principles from 
which he anticipated legal 
outcomes could be deduced. 
Although Bello’s sources were in 
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several languages, he translated 
what was relevant into Spanish and 
edited them and rewrote what he 
considered appropriate to the 
purpose of teaching inter- 
national law to the law students of 
the newly independent states. In 
his treatise, Bello pur- posely 
incorporated references to the new 
states as undeniable members of 
the community of civilized nations 
and participants in the mak- ing of 
international law. He went as far 
as to make commentaries in the 
footnotes that questioned 
principles upheld by the foreign 
sources he embraced in the 
mainstream of the text.!® Bello 
justified this as the right that the 
peoples of the new states had to 
access to an 
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intellectual tradition of which 
they were naturally part of: 


Our Republic is certainly just 
been born to the political world; 
but it is also true that since the 
moment of her emancipation she 
can access all the . . . political and 
legislative wisdom that Europe 
and North America have added 
to this opulent {intellectual} 
heritage. All the peoples that 
have dis- tinguished themselves 
on the world scene before us, 
have worked for us . .. The 
independence we acquired has 
put us in immediate contact with 
the more advanced and cultured 
nations; nations rich in 
knowledge, of which we can 
participate just by wanting to.”° 


Thus Bello saw himself as 
improving on the recognized 
writers of international law. He 
says he wrote the book to give 
“uniformity” of ideas and of 
language to the doctrines of 
recognized European and U.S. 
publicists that were “spread out 
and confusing.” His own text is 
self-described as “comprehensive” 
and representative of “the current 
state of the sci- ence” claiming to 
have put into “one single body all 
of the elementary and 
indispensable notions” of 
international law by incorporat- 
ing only what is “useful,” 
“substantial,” and “educational.” 
Nonetheless, he also incorpor- ated 
his own critique of the principle of 
sovereign inequality among 
nations as well as repositioned 
and placed forth principles or 
issues that he felt were important 
to the American nations such as 
the need to codify international 
law, the principle of non- 
intervention, the use of 
16 


arbitration as a form of resolving 
conflicts among states, the status 
of combatants in civil wars, the 
rights of nationals and foreigners, 
and the most- favored nation status 
for trade among Spanish American 
nations, all of which were later 
held to be unique Latin American 
con- tributions to international law. 

Later in the same century, Carlos 
Calvo, who had studied 
international law through Bello’s 
book, made an effort to acknowledge 
the field as scientific by writing 
manuals and 


dictionaries of international law, 
presented almost all 
international legal issues in a 
his- toricist narrative, and 
proposed a distinction between 
public and private international 
law. Although he also wrote in 
Spanish, Calvo published most of 
his work in French, the language 
of international diplomacy and 
culture at that time, so that he 
would reach a broader European 
audience. He compiled treatises 
and other documents dating 
back to the period of conquest to 
present positive sources of 
international law that originated 
in Spanish America as well as a 
manual and dictionary of 
international law which were later 
translated and used by French 
and U.S. authors. In a similar 
move to Bello’s, Calvo inserted 
the names of several Latin 
American publicists and the 
history of the region and its role 
in international law into his 
widely read treatise and 
dictionary. In fact, Calvo is one 
of the first to adopt the term 
‘Latin America’ as a post- 
independence effort to defend 
the region’s interest. Calvo (1862) 
was concerned that Latin 
American nations were not taken 
seriously as active participants 
of international law because of 
the “absolute ignorance in 
Europe of our state of civiliza- 
tion and progress.”” Stressing 
that the negat- ive judgments of 
Europeans were not based on 
facts, Calvo (1862) pointed to 
the obliga- tion of “any 
American” to demonstrate the 
truth of the continents progress in 
a way “that will not leave any 
doubt in the spirit of the 
European reader.” 
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Even Bello’s seemingly systematic 
treatise of international law is full 
of references to the Latin 
American context of the time. 
Bello’s particular role as the 
region’s foremost nation builder 
does much to explain why he gave 
such attention to international 
law. In fact, many of his disputes 
with European legal scholars are 
based on an intense relation with 
events that happened in Latin 
America. The same is true of 
Calvo. Both intertwined regional 
events with those of Anglo and 
European international histories 
as a way to include their view of a 
corrective, more balanced 
account of the Latin American 
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nations’ participation in the 
further devel- opment of 
international law, guided by a 
complex dialectical relationship 
between globality and locality, 
international prestigious 
authorities and local demands and 
contesta- tions. Contrariwise, the 
texts’ structure shows that these 
early Latin American scholars were 
very familiar with the 
contemporary canon of 
international law and participated 
in a com- mon vocabulary shared 
by European and North American 
writers despite that they are not 
remembered as such or that the 
memory of their existence is 
limited to their particu- larity as 
Latin Americans. 

Despite the fact that these pre- 
LAIL authors did not develop a 
rejectionist stance of international 
law their writings could also be 
read as presenting the 
perspective of former colonial 
subjects that questioned the 
balance of power in the world but 
at the same time had immense 
faith in their capacity to 
participate in the adaptation of 
international law to accept the 
needs of the newly inde- pendent 
states. This does not mean that 
Bello and Calvo, as other authors 
of their time, were aware of their 
own colonial atti- tudes towards 
the subaltern subjects of their 
new states or that they did not 
embrace the European move of 
restricting the right to 
sovereignty of those considered 
“uncivil- ized” during the colonial 
enterprise of the nineteenth 
century. Indeed, the develop- 
ment of a doctrine of state 
sovereignty was one of the 
principal concerns of nineteenth- 
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century Latin American 
internationalists but in accordance 
with what benefitted their own 
particular situation in the world 
with respect to the issues of 
recognition, the prin- ciple of non- 
intervention, the notion of regional 
unity and the limitation of borders 
among neighboring countries. 


Twentieth-century rise 
and fall of LAIL 


Soon after the publication of Carlos 
Calvo’s book Le Droit International 
Théorique et 


Pratique (Theoretical and Practical 


International Law) Amancio 
Alcorta, an Argentine inter- 
nationalist, wrote an article 


complaining that Calvo’s work 
did not mention the pos- sibility 
of a LAIL (Alcorta 1883). Calvo 
responded that though he had a 
regional approach to his writings, 
LAIL as such did not exist 
because international law should 
be about general principles and 
not about par- ticular problems 
and LAIL should not be 
understood as a branch of law 
because it only referred to a 
particular set of regional prob- 
lems (Calvo 1883). 

Two decades later, however, 
Alejandro Álvarez,? a young 
Chilean internationalist argued 
for a LAIL in a paper titled 
“Origen y desarrollo del derecho 
internacional americano” 
(“Origin and development of 
American international law”) 
presented at the third Latin 
American Scientific Congress in 
Rio de Janeiro.” Álvarez (1910) 
began to claim for himself a 
foundational role as sole 
theorizer of LAIL: 


In spite of the obvious existence of 


this law 

. . it has not been studied nor 
even clearly stated by the 
publicists either of Europe or 
of America The only 
publicist who seems to have 
grasped the idea of the exist- 
ence of the matters constitutive 
of [an American International 
Law] is Alcorta” but he never 
expressly affirmed its existence, 
nor indicated its foundations, 
nor the subjects that constitute 
it.” 


Although Álvarez was later 


LATIN AMERICAN INTERNATIONAL LAW 


followed by sev- eral other 
internationalists, the debate on 
the existence or not of a LAIL 
continued well into the twentieth 
century. Indeed, a Brazilian 
diplomat and professor’ of 
international law, Manoel Álvaro 
de Souza Sá Vianna (1860 - 1924) 
published a book titled De la non 
Existence d'un Droit International 
Americain, which was presented 
at the Fifth Latin American 
Scientific Congress of 1912 in an 
effort to challenge Alvarez’s 
(1905, 1907b, 1909a, 1910) 
earlier proposals for a general 
recognition of the existence of a 
LAIL.” Sá Vianna’s intention was 
to put an end to the 
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notion of a regional international 
law, argu- ing that problems 
common to the countries of Latin 
America or to the American 
contin- ent did not and could not 
constitute a basis for an 
autonomous or separate sphere of 
international law. For Sa Vianna 
international law was based on 


principles, laws, and rules 
observed by the international 
society and not on common 


historical experiences among a 
group of countries, as Alvarez had 
argued. 

Nonetheless, Alvarez continued to 
publicly defend in his writings and 
oral presentations the need to 
recognize a regional version of 
international law.’ In addition, 
several other Latin American 
internationalists followed Alvarez 
and published books and articles 
on the characteristics, history, 
proposals and future of LAIL 
during the first half of the twen- 
tieth century.?? The proposal of a 
LAIL, as well as the debates about 
its existence, bring forth the 
underlying story of a regional 
sens- ibility and it troubles the 
common assump- tion that the 
discourse of international law 
went unchallenged when received 
and appropriated by Latin 
American nations peripheral to 
European and U.S. economic and 
political dominance.°*° 

Although Alvarez broke away from 

the clas- sical period and became 

modern by embrac- ing and 
promoting social legal thought in 
international law, he still 
inhabited a creole legal 
consciousness reflected in three 
areas in which Alvarez worked: in 
his own reading of local events 

and texts, in the production of a 
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theory of LAIL and in the project 
of institutionalization of a regional 
law. First, from 1905 to 1910 
Alvarez wrote extensively for the 
recognition of a LAIL. His 
historical exposition referred to 
the regional treaties and 
conventions, the Latin American 
and Pan American conferences, 
and Scientific Congresses that 
occurred throughout the 
nineteenth century. He claimed 
that all these events revealed the 
particular character of prob- lems sui 
generi’s, which were the basis of a LAIL 
that European publicists did not 
account for. Second, Alvarez 
claimed to be the first to theorize 
LAIL in an effort not to follow 


European writers. Alvarez 
critiqued European 
internationalists for not taking 
into account the social, economic 
and technological 
transformations of the nineteenth 
century. He also criticized them 
for continuing with the same 
conception of the nature and 
extension of the rules of 
international law and for giving 
excessive credence to sovereignty 
and to the universality of all 
principles. Thus Alvarez 
proposed that by studying the 
states of the Americas in their 
particular situations and history 
of institutions, it would be pos- 
sible to proclaim that there 
were different or contrary 
principles from those of the 
European states, and that they 
would reveal a different 
character of the rules of inter- 
national law. 

Third, Alvarez was able to 
access and master the centers of 
academic and institu- tional 
production of international law 
in order to promote his work in 
French and English, languages 
that were more broadly read. 
When the U.S. began to promote 
the Pan-American Congresses he 
changed his first text titled “Latin 
America and international law” 
to “American international law” 
and figured the U.S. as an 
important hegemon in the 
region, despite the charges of 
U.S. im- perialism by several of 
his colleagues. From 1916 to 
1918 he spoke at nearly 30 U.S. 
uni- versities in order to promote 
the unification of what he called 
the Anglo-American and Latin 
American schools of 
international law into a single 
Pan-American School. In Latin 
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America he promoted his theory 
in the Scientific Congresses and 
when he was chal- lenged by Sa 
Vianna and others he adapted by 
changing his titles to “American 
problems in international law” or 
“International law 

... from the point of view of the 
American continent.” He also 
managed to promote a motion in 
the First Panamerican Scientific 
Congress in which all the 
discussions of the sciences 
(including political science and 
legal science) would be done from 
“an American point of view.” 
Alvarez was also concerned about 
institution building. He co-founded 
the American Institute of 
International Law in 
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1912 and its French counterpart 
in 1919. On one side of the 
ocean, he promoted the 
consolidation of an American 
juridical conscience, on the other, 


he promoted an_ international 
juridical conscience. Alvarez 
preached his project of 


codification both at the American 
and international levels, man- 
aging to get conferences and 
discussions started at each. 

In sum, it would not be difficult 
to prove that Alvarez was making 
generalizations that only apply to 
his specific experience as member 
of a particular male, educated, 
“white” elite group that during 
the colonial era was denominated 
as criollo. It is obvious that Alvarez 
essentialized characteristics from 


nations that have different 
ethnical and his- torical 
compositions inside of their 
national boundaries. He _ so 


adamantly believed in these 
claims that he had presented 
them (and more) in previous texts 
and would continue to do so for 
the next 50 years (Alvarez 1905, 
1907a, 1907b, 1909a, 1909b, 
1910, 1911a, 

1911b, 1917). Alvarez argued such 
a position unabashedly and with 
utmost convince- ment because 
he was thinking, writing and 
speaking from his particular creole 
habitus and arguing the need for a 
regional perspective on 
international law from a creole 
legal consciousness. 


Conclusion 


A regional consciousness of 
international law is evident in the 
representative works of Andrés 
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Bello, Carlos Calvo and other Latin 
Americans during the nineteenth 
century, but it wasn’t until the 
beginning of the twentieth century 
that a “Latin American 
international law” (LAIL) was 
theorized and promoted by its main 
proponent Alejandro Alvarez. Many 
other internationalists fol- lowed 
Alvarez in defining and promoting 
a LAIL, but after the 1960s Latin 
American regionalist perspectives 
in international law became scarce 
and thus gradually irrelevant and 
forgotten. However, the strength 
of 


these regionalist perspectives 
(as well as the fissures in their 
homogeneity) every now and 
then resuscitate in the political 
discourse of Latin American 
leaders, from grassroots 
advocates to presidents. In 
addition, the lead- ing regional 
organization, the Organization of 
American States, and its Inter- 
American System of Human 
Rights, is often remem- bered as 
the institutional result of more 
than a century of Latin American 
regionalist thought in 
international law. 


Notes 


* This chapter is drawn in part from 
the following: “Noted for Dissent: 
the International Life of Alejandro 
Alvarez”, Special edition of the 
Leiden Journal of International Law, 
Vol. 19, No. 4, Cambridge 
University Press 2006. “Between 
Civilization and Barbarism: 
Creole Interventions in 
International Law”, special issue, 
International Law and the Third World. 
Guest editors Richard Falk, 
Balakrishnan Rajagopal and 
Jaqueline Stevens in Third World 
Quarterly, Vol. 27, No. 4, Taylor & 
Francis 2006. “Creole 
Consciousness and International 
Law in Nineteenth Century Latin 
America” in International Law and 
its Others, edited by Anne Orford, 


Cambridge University Press 
2006. 
1 For other recent readings on LAIL 


see Becker Lorca 2006; Gros 
Espiell 2001. 

2 LAIL scholarship like TWAIL I 
scholarship (or the first wave of 
TWAIL scholars of the 1960s and 
1970s) was state centered and 
believed in the future of the 
United Nations as the 
institutional embodiment of the 
development of international law. 

31 have developed the idea of a 
creole legal consciousness 
previously in Obregón 2002: 200, 
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2006. 

4 Although there have been myriad 
legal consciousness studies since 
the 1980s my definition is based on 
Duncan Kennedy’s as a “particular 
form of consciousness that charac- 
terizes the legal profession as a 
social group, at a _ particular 
moment. The main peculiarity of 
this consciousness is that it contains 
a vast num- ber of legal rules, 
arguments, and theories, a great 
deal of information about the 
institutional workings of the legal 
process and the constella- tion of 
ideals and goals current in the 
profes- sion at a given moment.” 
This definition is part of Kennedy’s 
manuscript of 1975 reformatted 
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in 1998 (Kennedy (1998 [1975], 
first chapter published as Kennedy 
1980)). In a more recent article, 
Kennedy clarifies his borrowing 
from the linguist Ferdinand de 
Saussure by explain- ing that a legal 
consciousness is “understood as a 
vocabulary of concepts and typical 
argu- ments, as a langue, or 
language,” which con- tain an 
infinity of laws or “phrases” that 
can be formulated in the 
conceptual vocabulary of that 
consciousness as “parole,” or 
speech. Therefore to identify one 
writer as participat- ing of a 
consciousness (i.e. creole) does not 
mean that others of the same 
consciousness (langue) will utter 
identical forms of speech (parole) 
nonetheless, they participate by 
combining and recombining the 
general policy “argument or sound 
bites” of that language. Kennedy 
has recently revived the concept of 
legal con- sciousness in a global 
dimension in Kennedy (2003) and 
as noted in the “legal history” sec- 
tion of his new web page 
http://www. duncankennedy.net. 
The idea of argument bites is more 
extensively explained in Kennedy 
(1994b). For an analysis of the 
legal con- sciousness literature in 
the law and society scholarship see 
the articles by Garcia-Villegas 
(2003) and Silbey (2005). 


I am referring to Pierre 
Bourdieu’s notion 
of habitus, as an “habitual, 


patterned ways of understanding, 
judging, and acting which arise 
from our particular position as 
members of one or several social 
‘fields,’ and from our particular 
trajectory in the social structure 
(e.g. whether our group is 
emerging or declining; whether 
our own position within it is 
becoming stronger or weaker). The 


notion asserts that different 
conditions of existence 

- different educational 
backgrounds, social statuses, 


professions, and regions - all give 


rise to forms of habitus 
characterized by internal 
resemblance within the group 


(indeed, they are important factors 
which help it to know itself as a 
group), and simultaneously by 
percept- ible distinction from the 
habitus of differing groups. Beyond 
all the undoubted variations in the 
behaviours of individuals, habitus is 
what gives the groups they compose 
consistency. It is what tends to cause 
the group’s practices and its sense of 
identity to remain stable over time. It 
is a strong agent of the group’s own 
self- recognition and self-reproduction” 
[translator’s note in Bourdieu 
(1987)]. 


6 As African slavery was introduced 


into the 

Spanish colonies, distinctions grew in 
import- ance in multiple and ever 
increasingly com- plex ways. The 
colonial system of castas (castes) ranked 
individuals hierarchically according to 


the amount of visible (skin 
color), perceived (education, 
language, religion, culture) and 
acquired (through political or 
economic influence) European 
“blood.” Edicts and other colonial 
legislation determined the limits 
of the castas in accessing certain 
jobs, holding public office or 
receiving public education. A 
mixed person could ascend 
beyond his skin color by 
adopting as many European 
traits as possible (see Jackson 
1999; Seed 1982). 

7 Precisely because of the creoles’ 
characteristic ambiguity some 
scholars have suggested the term 
“agency” rather than “subject” 
as a marker of their political will 
within the public sphere. See José 
Antonio Mazzotti’s (2000) 
collection on different studies of 
creole agency and ways in which 
the category of the criollo was 
constituted during colonial times. 
Although creoles in Spanish 
America were often portrayed as 
“white,” it is constraining and 
misleading to describe the creole 
as a monolithic subject based only 
on a racial or social category. 
Other elements such as honor, 
purity of blood, legitimacy of 
birth, social status, economic 
and political power were more 
significant when defining 
differences that were legally, 
institutionally, and socially 
enforced. It is more appropriate 
to say that he (the creole is 
undoubtedly a male subject) 
represented cer- tain positions 
taken in the public sphere. In this 
sense, it is easier to understand 
why “honor” rather than “race” 
would be important to a person 
positioning himself or being 
posi- tioned as creole (see for 
example, Uribe Uran 2000). 

8 Such as those of viceroys, bishops 
or oidores. 

Oidores were judges who were 
part of one of the audiencias: “a 
governmental body with 
administrative and judicial 
functions, usually the highest 
level appellate body located in a 
geographic area governed by a 
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viceroy or other royal official 
magistrates” (Mirow 2001). 

9 Letrados has been translated as 
“lettered men” or literati (Rojas 
2001). Angel Rama in The Lettered 
City describes the literati as “the 
restricted group of intellectual 
workers who learned the 
mechanisms and vicissitudes of insti- 
tutionalized power and learned, 
too, how to make irreplaceable 
institutions of themselves 
A their services in the 
manipulation of symbolic 
languages were indispensable ... 
servants of power, in one sense, 
the letrados became masters of 
power, in another” (Rama 1996). 


10 These codes or compilations are 


the Ordenamiento de Alcalá (1348) 
restated in the Leyes de Toro 
(1505), Nueva Recopilación 
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de Castilla (1567) and the 
Novisima Recop- ilacién de Castilla 
(1805). 


11I have taken these categories as 


conveniently simplified by Cutter 
(1999). 


12 Even today, when contemporary 


legal issues are discussed based on 
local circumstances the charge is of 
casuism or of giving a creole inter- 
pretation to the law. Diego López 
Medina (2004) has done much to 
give new value to these Latin 
American transformations or 
transmutations of what he calls a 
“transnational legal theory” coming 
from “prestigious sites of 
production” by showing them as 
creative and often brilliant local 
appropriations. I would add that 
these transformations could be 
read as part of a modern creole 
legal consciousness. In fact, Lépez’s 
book may be read in the same 
tradition: Lopez is appropriating 
(and crit- icizing) European- and 
Unitedstatesean- produced theory 
to propose a novel reading 
inscribed in the region, which 
would not have been possible from 
a monologist view from the center. 
(2001: 54 ~-90) 
describes this 

as typical of Latin American 
exceptionalist discourse: that it 
proclaims its difference and 
distance but at the same time it 
only is able to legitimize itself 
through a Eurocentric point of 
departure. 


14 As translated in Alvarez 1924. 
15 I have borrowed the concept of the 


“will to civilization” as described 
by Cristina Rojas as “a place of 
[violent] encounter between the 
colonial past and the imagined 
future, as a pass- age between 
barbarism and civilization” (Rojas 
2001). I also had in mind Walter 
Benjamin’s statement: “There is no 
document of civiliza- tion which is 
not at the same time a document 
of barbarism” (Benjamin 1973: 
256). 


16 Civilization was understood as a 


“universal fact,” and, with it, the 
trust that law and institutions 
would be able to mold the human 


character. The word “civilization” 
originated in the use of the French 
words civilité (civility) and poli 
(polished, refined, courteous, to 
emit prudent laws). For more about 
the etymology of the word see 
Goberna Falque (1999), Starobinski 
(1993), Lochore (1935), Febvre et 
al. (1930). 


17 Depending on what countries are 


included in the imagery of “Latin 
America,” independence dates can 
range from as early as 1791 for Haiti 
or as late as 1898 for Cuba. If only 
the con- tinental former Spanish 
colonies are included in the regional 
reference these dates range roughly 
from 1810 to 1825. 


18 Although these classifications are 


rough sketches of a time period they 
help to describe 


different moments’ of legal 
consciousness. Martti 
Koskenniemi uses the term “early 
professional,” or “early classical” 
to describe international law 
publicists for the first half of the 
nineteenth century, roughly for 
the same period that Duncan 
Kennedy uses the term pre- 
classical to describe legal 
consciousness in the United 
States. The classical or 
professional period for both 
authors refers to the late nine- 
teenth century, and the modern 
moment refers to the twentieth 
century (see Kennedy 1998 
[1975]; Koskenniemi 1989). 
However, I, like Koskenniemi or 
Kennedy, do not use these terms 
to present a progress narrative of 
legal consciousness. 


19 Bello’s work is better explained in 


the chap- 
ter “Andrés Bello’s principles of 
international law” in Obregon 
(2002) or in Obregón (2006). 
20The original quote in Spanish is 
taken from Hanisch Espíndola 
(1983). 
21 Calvo’s work is better analyzed in 
the chapter “Carlos  Calvo’s 


theoretical and practical 
international law” in Obregon 
(2002). 


22For a recent and extensive 
analysis of Alvarez’s oeuvre, see 
Several 2006. 

23 The paper was later modified and 
published as an article in Alvarez 
1907b. In the revised edition, he 
enlarged the geographic domain 
to include the United States, 
therefore chang- ing the name 
from “Latin American” to 
“American” (as in the continent). 

24 Amancio Alcorta (1883) 
complained that Carlos Calvo’s 
work on international law did not 
mention the possibility of an 
American international law (derecho 
internacional americano). Calvo 
(1883: 629-31) responded by 
saying that there was no 
American international law 
because international law treats 
principles and not problems. This 
debate initiated a series of 
discussions on the existence or 
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not of an American international 
law. Among others who cite this 
debate, see Yepes 1938 and 
Jacobini 1954. For a contemporary 
analysis of these debates, see 
Becker Lorca 2006. 


25 Bello and Calvo also felt that they 


were being original from an 
American point of view though 
they did not promote the idea of a 
regional version of international 
law. None- theless, they, like 
Alvarez, used rhetorical strategies 
to place their work at the center 
of production of international law. 
Doris Sommer (1999) has 
masterfully shown how minority 
writers often use “rhetorics of par- 
ticularism” in order to engage 
admiration while at the same time 
resist control. 


26 “[N]’existe pas, et ne peut exister 


un Droit International Latino- 
Américain... ni un 
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Droit International Américain” (Sa 
Vianna 1912). All translations are 
mine unless other- wise stated. 

The usage of the term “Latin 
America” only began in the mid- 
nineteenth century but be- came 
more commonly used in the 
twentieth. Most writers refer to 
American as pertaining to the 
former Spanish colonies or to the 
entire continent but not solely to 
the United States. Sa Vianna 
makes the distinction of Latin 
American or American to clarify that 
he is refer- ring to an international 


law pertaining to the former 
Spanish colonies and to a 
continental international law. 


Throughout this work, I will comply 
with a similar usage and make the 
dis- tinction of Anglo American or 
U.S. when I refer to someone or 
something pertaining to the United 
States. ; 

In 1909 Alvarez published two 
texts in 

English: “American problems in 
international law” and “Latin 
America and international law” in 
the American Journal of International 
Law. In 1910 he published a book 
titled Le Droit International 
Américain: Son Fondement, sa Nature: 
d'apres l'Histoire Diplomatique des 
Etats du nouveau Monde et leur Vie 
Politique et Economique, which he 
presented at the Fourth 
Panamerican Conference held in 
Buenos Aires, Argentina. A year 
later, still before the First World 
War, Alvarez released a book on 
the Monroe Doctrine and its 
impact on the American nations. 
After the First World War, he 
published Le Droit International de 
L'Avenir 


(International Law of the Future) a 
book which proposed to renovate a 
failed international law backed by 
the moral strength of a Latin 
American perspective. During the 
interwar period, Alvarez also 
published several papers and 
articles on an American need to 
codify international law. After the 
Second World War, Alvarez 
continued his belief that it was 
necessary to place the American 
continent’s role at the forefront of 
the drastically changed 
international environment and 
expressed these views in several of 
his dissenting opin- ions as a judge 
on the International Court of 
Justice. 


29 Álvarez 1923; American Institute 


of Inter- national Law, Pan 
American Union and Scott 1925; 
Arroyo Rivera 1952; Baez 1936; 
Castro Ramirez 1915; Checa 
Drouet 1936; Cock Arango 1948; 
Henriquez 1948; Henriquez Vergez 
1966; Labra 1912; Mackenzie 
1955; Nielsen Reyes 1934; Oro 
Maini 1951; Orrico Esteves 1956; 
Paredes 1924; Planas Suarez 1924; 
Puig 1952; Quesada 1916; Restelli 
1912; Rueda Villareal 1948; 
Sanchez I Sanchez 1941; Sanchez I 
Sanchez 1958; Scott 1930; Uriarte 
1915; Yepes 1930; Yepes 1952; 
Zarate 1957. 


30 Latin America has been traditionally 


identified by comparative legal 
scholars as a place where legal 
imports are borrowed and well 
received. See Esquirol and Lopez 


Medina’s S.J.D. dis- sertations 
(Esquirol 2001; López Medina 
2001, 2004). 


The struggle for an international 


International law has come under 
pressure in recent years. The possible 
rise in unilateral action by the United 
States, claims of exceptionalism in 
relation to “rogue states,” the failure to 
respond effectively to man-made 
humanitarian disasters and genocide, 
and the Asian values debate have all 
undermined the credibility of the universal 
legal order. However, although 
somewhat obscured by these day-to-day 
developments in international politics, 
very significant advances have taken 
place in inter- national law. These 
changes are driven by the 
readjustment of the international 
system to new, postmodern realities. 
They include a questioning of state 
sovereignty, the increasing role of non- 
state actors in the international public 
realm, the ever increasing need for 
transnational cooperation in the face of 
common challenges and the entrenchment 
of certain universal core values. 
Gradually, these factors are combining to 
establish a global constitu- tional order. 
Set against this background, this 
chapter analyzes recent trends in the 
international legal order relating to 
issues of statehood, sovereignty, 


constitutional order 


Marc Weller 


democracy, 
international 
institutions, 


the law-making process, 

competencies and 
and compliance man- 
agement. It argues that these 
developments, when taken together, 
reveal far more advanced structures of 
international life than are generally 
presumed to exist. The international 
constitutional law approach offers a 
unifying framework for understanding 
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these advances, both to international 
legal experts and to scholars of 
international relations. 


International law appears to 
exist in two parallel universes. 
On the one hand, recent events 
have pointed to a risk of, and a 
pos- sible rise in, unilateralism, 
exemplified mainly in U.S. action 
in relation to Iraq and in NATO’s 
aerial campaign against Kosovo. 
The two episodes also appear to 
have under- mined the credibility 
of core rules of the international 
system, such as the prohibition 
of the use of force and non- 
intervention. Moreover, in this 
context, arguments were made 
based on so-called 
exceptionalism that seemed to 
erode the universal ambition of the 
international legal order. 
Negative excep- tionalism would 
purport to exclude “rogue” or 
otherwise unreliable or 
dangerous states from the 
protection of international legal 
rules. Positive exceptionalism 
would remove states claiming to 
act on behalf of what they claim 
to be global community values 
from certain international legal 
constraints. While this approach 
may have characterized what 
may have been a rather brief 
“unipolar moment” for the U.S., 
other states may follow this 
example. The Russian Federa- 
tion, in reasserting its position as 
a great power, has started to 
exhibit ambivalence 
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towards key international legal 
rules. Others may follow. 

There is also an argument about 
the fragmentation of the 
international legal order, 
purportedly evidenced by a 
divergence in the jurisprudence of 
a variety of speci- alized or 
regional international courts and 
tribunals, that has contributed to 
this devel- opment. Indeed, the 
debate about “national or regional 
particularities,” recently sparked 
by certain Asian states, has called 
into ques- tion the assumption that 
the most fundamental values 
enshrined in international human 
rights and humanitarian rules are, 
indeed, uni-  versally shared. 
Moreover, the basic constituent unit 
of the classical legal order, the 
state, has come under threat from 
disintegrative tend- encies, such as 


violent dissolution or opposed 
unilateral secession. Non-state 
actors demon- strated on 


September 11, 2001 that they, 
too, can wield a decisive influence 
in global politics that is unlikely 
to be significantly constrained by 
the classical rules of the 
international system, including in 
particular humanitarian law. 
These disintegrative tendencies 
are counterbalanced by the 
steadier, long-term development 
of the international system since 
1945. These developments consist 
of the consolidation of 
international core values, the 
move away from the principle of 
strict consent in the creation of 
international legal rules with 
universal ambition, the increasingly 
complex variety of international 
actors, and the management of 
compliance with inter- national 
legal obligations. Taken together, 


it is argued by a steadily increasing 
number of legal scholars that we are 
heading towards an international 


constitutional system based on 
common core values, the 
international rule of law and 


mechanisms for law enforcement 
(albeit largely decentralized ones). 
Indeed, a bibliographic search in 
support of this chapter has 
revealed in excess of 100 recent 
major scholarly articles addressing 


inter- national constitutionalism 
(see, among others, Caldani and 
Angel 2004; de Wet 2006a; 


Fassbender 2007; Fischer-Lescano 
2003; 
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Frowein 2000; Habermas 2005; 
Kolb 2001; 
Ku 2005; Opsahl 1961; Peters 
2005, 2006; 
Tomuschat 1997; and von 
Bogdandy 2006). The question 
arises therefore of whether the 
international constitutional 
approach is, indeed, grounded in 
the modern realities of 
international life, and whether it 
is likely to retain or gain 
credibility in the light of the 
disintegrative challenges to 
which reference 

was made at the outset. 


International 
constitutional 


approaches 

A distinction is often drawn 
between inter- national 
constitutionalism and 


international constitutional law. 
International constitution- alism 
is seen as a proactive, future- 
oriented campaign, agitating in 
favor of the develop- ment of an 
international constitutional system 
of world governance. It is a 
programmatic movement, 
building on other approaches, 
including “world federalism” and 
other essentially Kantian 
projects that have occu- pied 
thinkers for several centuries. 
On one hand, the long tradition 
of projects to build perpetual 
peace through world law imbues 
this approach with intellectual 
weight. On the other, the very 
fact that projects of this kind 
have tended to be formulated 
over several centuries, without 
implementation, is also seen as 
an indication of a lack of 
promise. The failure to achieve 
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full implementation of such designs, 
often proposed at times of signi- 
ficant change or upheaval within 
the inter- national system, has 
reduced the credibility of 
constitutionalism in the eyes of 
some who con- sider it an “idealist” 
construct. This view has also been 


extended to more recent 
arguments in favor of the 
international constitutional 


organization of the world, for 
instance at the end of the First and 
Second World Wars (Clark and 
Sohn 1958; Verdross 1926). 

In contrast to international 
constitution- alism, which is 
essentially a movement agitating 
in favor of global social change, the 
international constitutional law 
approach is 
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significantly more pragmatic. 
Previously, this latter approach 
was dominated by Austro- German 
scholars educated in Kelsen’s 
strictly logical theory of the 
hierarchy of legal competences, 
and a civil law belief in the 
centrality of statutes and their 
literal applica- tion (hence, the 


heavy emphasis on the U.N. 
Charter as “the” international 
constitution). Seen from this 
perspective, international 


constitutional legal studies are 
devoid of a romantic campaigning 
element - the concern is 
principally with the present state 
of affairs and not with an 
imagined future. The school of 
international constitutional law is 
rooted in empiricism. It claims 
that key elements of an 
international constitution can 
already be observed in operation 
- to observe them we need only to 
shift our vantage point, our 
analytical paradigm. 

Of course, there are various 
incarnations of the international 
constitutional law ap- proach (see 
for example, Fassbender 2005; 
Johnston 2005). At its most all- 
encompassing, international 
constitutional law concerns itself 
with all public decisions. Such a 
system would be similar to the 
vision articulated in Philip Allott’s 
Eunomia - a self-regulating global 
structure managing the exercise 
of public authority, in which the 
significance of the state has been 
much reduced (Allott 2001, 2002). 
At the other end of the spec- trum, 
by contrast, one finds rather narrow 
and restrictive approaches. For 
instance, a signi- ficant amount of 
energy has been expended in 
arguing whether or not the U.N. 


Charter itself can be described as an 
international con- stitution (see, for 
example, Crawford 2002b; Dupuy 
1997; Fassbender 1998a, 1998b; 
Franck 2003). Clearly, taken alone, 
this view is too mono-dimensional 
and simplistic to describe 
accurately the complex international 
constitutional processes of the 
global legal system. The U.N. 
Charter does not offer much insight 
into the regulation of public power 
outside the narrow context of 
international peace and security. 
Moreover, it is somewhat outdated 
in its identification of the core 
values underpinning the universal 
international 
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constitution, and in its emphasis 
on the pur- portedly inherent 
rights of states. 


Others have attempted to 
construct a picture of 
international _constitutionalism 


by observing the development of 
self-contained legal regimes at the 
international level (Alvarez 2001). 
For instance, at the regional 
level, the EU has been taken as a 
model of international 
constitutional development 
(Pernice 1999, 2002; Ruiz-Fabri 
and Grewe 2004; Uerpmann 
2003). In terms of sectoral 
regimes, much scholarship has 
been applied to the WTO as a 
functional constitutional order at 
the inter- national level 
(Petersmann 1996/7). More- 
over, in the absence of the kind 
of advanced institutionalization 
apparent in the WTO, other 
sectoral regimes of international 
co- operation, such as_ the 


environment, have been 
regarded as the seeds of 
constitution- alization (Scheyli 


2002). Of course, these regional 
or sectoral approaches alone do 
not make a persuasive case in 
favor of a genuinely universal and 
comprehensive international 
constitutional order either. After 
all, part of the reason for the 
formation of special regional or 
sectoral regimes may well be the 
very absence of effective 
regulation at the universal or 
general level. Furthermore, it is 
not always clear whether the 
mechanisms of regional or 
sectoral integration are, in fact, 
capable of being transferred to 
the universal level in all 
respects. Quite clearly, the 
organ- ized global community 
does not yet func- tion in all, or 
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even most, of its aspects as a 
supranational organization, 
ordered accord- ing to one 
constitutional text and equipped 
with a single set of interlocking 
institutions. Instead, we are 
witnessing the development of a 
system that is becoming ever 
more com- plex. Still, this approach 
also adds to our grow- ing 


understanding of the 
“legalization” and 
“constitutionalization” of 


international life. 

Still other approaches focus on 
the inter- action between national 
and international law (Bryde 
2003; de Búrca and Gerstemberg 
2006; Cottier 1999; Kadelbach and 
Kleinlein 
2006; Rensmann 2006). This 
resurgence of “monist” approaches 
to law, with the addition 
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of the more recently discovered 
concept of multilevel international 
governance, is another useful 
instrument in the analysis of 
international constitutional law. 
This ana- lytical toolbox is further 
complemented by advances in 
international relations theory, 
drawing, in particular, on regime 
theory, liberal and democratic 
theory and the grow- ing 
international governance literature. 
In fact, there are several points of 
contact between developing 
theories of global multilevel gov- 
ernance and the international 
constitutional law approach, both 
in law and in international 
relations. Indeed, the 
international constitu- tional law 
approach, in its more modest 
form, can well be considered an 
evolution of the “international 
community” doctrine, shared by 
both disciplines and advanced by 
some of their most venerable 
exponents.’ 

While there remains a diversity 
of per- spectives, it is nonetheless 
possible to discern a gradual 
convergence of approaches. The 
dichotomy between “idealist” 
constitution- alism and the 
positivist international con- 
stitutional law approach is 
gradually being bridged. Clearly, 
the core elements of an inter- 
national constitution already exist 
and can be described in positivist 
terms. However, it is also evident 
that the international constitu- 
tional system is still evolving. 
Hence, it is legitimate to foster 
visions for its future development 
without being exposed to the 


charge of being naively 
“idealist.”? More- over, 
international constitutional 


investiga- tions that draw on 
regional or sectoral legal regimes, 
or a reevaluation of the 
relationship between national and 
international law, fit usefully within 
a broader emerging picture of an 
evolving international 
constitutional system. Indeed, 
Erika de Wet, first Professor of 
International Constitutional Law in 
the University of Amsterdam, defines 
international constitutional law as: 


[A]lsystem in which the different 
national, regional and functional 
(sectoral) constitu- tional regimes 
form the building blocks of the 
international community 
(“international 
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polity”) that is underpinned by 

a core value system common to 

all communities and embedded 

in a variety of legal structures 

for its enforcement. 
(de Wet 2006a: 
53) 


The diverse approaches to 
international constitutional law 
can thus be regarded as the 
distinctive parts of a puzzle that, 
when fully assembled, reveals 
the overall picture of 
international constitutional law 
today (Weller 1997). That 
picture, it has to be ad- mitted, 
remains a rather complex one. 
This complexity is due, in part, 
to the prolifera- tion of 
constitutionally authorized non- 
state actors empowered to fulfill 
certain public functions within 
the universal system. 


The particular elements 
constituting this multifaceted 
international constitutional sys- 


tem might, of course, be 
contested, depend- ing on the 
respective legal tradition and 
background of the scholars 
contributing to the debate. 
Indeed, the question of whether 
or not the international legal 
system may now be considered 
an international constitu- tional 


one is contingent on the 
definition one adopts of a 
constitutional system more 


generally. Much like the ancient 
debate of whether international 
law is a legal system proper, a 
rigid transposition of legal 
concepts and terms from the 
domestic sphere is not of much 
use here.’ Hence, those who 
believe that a constitution must 
be contained within a single 
constitutive document, 
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generated in a revolutionary or 
otherwise singular constitution- 
making act, and must provide for 
a fully institutionalized system of 
law- making, adjudication and 
enforcement, will inevitably 
conclude that international law 
does not qualify. However, the 
very signi- ficant body of literature 
referred to above tends to agree on 
the essential elements of a 
constitutional system outside of 
the strictly domestic context. It is 
generally agreed that the 
international constitutional 
structure consists of formal and 
material rules, and of institutions. 
Formal rules concern the assign- 
ment and exercise of public 
authority at the 
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international level. Material rules 


are sub- stantive rules of 
governance. This chapter will 
concern itself with the formal 


constitution, mentioning the 
substance of material law only by 
way of example when considering 
the law-making process. 


The formal 
international 
constitution 


If formal international 
constitutional law concerns the 
organization of public power, then 
it must contain a number of key 
elements. First, the very concept 
of an international constitutional 
system implies that we are 
concerned with a system based on 
the rule of law. This means that 
all public decisions must be 
generated according to a constitu- 
tionally established process. The 
conduct of public and private 
actors must comply with the 
essential core values 
underpinning the constitutional 
system and with the rules it 
generates. Where disputes arise, all 
actors must have the right, 
ultimately, to have the dispute 
resolved on the basis of the law. 

The first point to consider, 
therefore, concerns the 
assignment and exercise of public 
authority, or competence. In 
order to understand the 
fundamental shift that has taken 
place in this respect, it is 
necessary first to consider briefly 
the classical origins of the modern 
state system. 


Classical antecedents 


In classical doctrine, the sole 
constituents of the classical 
international system were states, 
represented exclusively by 
governments. These states were 
born nominally equal and free, and 
were endowed with imprescript- 
ible rights (the so-called 
fundamental rights of states, 
purportedly enshrined in U.N. 
General Assembly Resolution 2625 
(XXV)). Derogations from this 
natural state of free- dom were 
only possible through consent, or 
perhaps through the actions of 
“great” states which dominated 
the system, despite the 
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existence of the nominal rule of 
sovereign equality. 

The doctrine of absolute 
sovereignty which underpinned 
this classical system was 
expressed in Jean Bodin’s Six 
livres de la République. 
Sovereignty denotes the supreme 
authority over all subjects and 
objects within a given territory. 
Thus, the very person of the 
prince, through divine right or 
social contract, was the ultimate 
source of all secular author- ity. 
Louis XIV really meant it when 
he said, “letat c'est moi.” Hence, 
public authority is only genuine if 
its origin can be traced back to a 
pronouncement by “the 
sovereign.” 

The absolute right to exercise 
public authority within the 
realm, and the exclusive right to 
represent all within its claimed 
juris- diction in relation to other 
states, remained unchallenged, 
even when the Enlighten- ment 
transferred the source’ of 
sovereign authority from the 
very person of the prince to the 
abstraction of the state. 
Although political philosophers 
asserted a sphere of autonomy 
on behalf of those trapped within 
this all-powerful state, 
nineteenth-century nationalism 
consolidated their effective dis- 
enfranchisement. A population 
could only actualize its historic 
potential if it acted as a Hegelian 
nation, through the institutions 
of the state. 

By contrast, the modern state 
system of the twentieth century 
purported to embody _ the 
principle of popular sovereignty. 
Sovereignty was no longer held 
uniquely by the person of the 
prince or the abstraction of the 


18 


state, but rather was vested 
collectively in all the constituents 
of the state. The authority to 
govern, and to represent the 
governed inter- nationally, was to 
be based on the will of the 
population of the state in 
question. How- ever, this process 
of transmitting the will of the 
people and thus of legitimizing 
public acts was generally illusory, 
as the international legal rules 
crafted by governments continued 
to assert that any effective 
administration reflected, by 
definition, the will of the people. 
Hence, governments which could 
maintain themselves through 
whatever means were 
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entitled to benefit from the 
fundamental rights which 
attached to the concept of the 
state, such as the right of non- 
intervention, the right to receive 
assistance in engaging internal 
and external enemies, and so on. 
The legitimizing myth of the 
universal principle of popular 
sovereignty was main- tained 
through the adoption of the 
concept of human rights. These 
were international guarantees of 
governmental conduct which 
purported to protect individuals 
who re- mained submerged within 
the state and the international 
system as a whole. However, as 
Philip Allot has so convincingly 
demon- strated, the very concept 
of human rights is one which 
brings the disenfranchisement of 
the domestic constituents into 


relief. By agreeing to accept 
human rights obligations, 
governments confirm that the 


existence of such rights is in fact 
contingent on an act of will on 
their part. Hence, the state, 
represented exclusively by the 
government, confirmed the 
principle of absolute power over 
its con- stituents through the very 
act of “granting” them certain 
rights. 

Similarly, the modern feature of 
the devel- opment of relative 
international personality of non- 
state actors did not fundamentally 
attack the theory of the 
concentration of sovereignty 
within the state. The powers of 
public international organizations, 
for ex- ample, were explained in a 
way which left intact the view 
that all public authority must 
ultimately emanate from the state 
structure. Hence, it was argued 


that those international 
organizations which enjoyed some 
form of autonomous decision- 


making powers in relation to states 
and other actors did so pre- cisely 
because they had been endowed 
with such authority by their 
member states. 


Reassessment of public 
power in the international 
realm 


At present, we are witnessing the 
destruc- tion of the legitimizing 
myth of classical and modern 
sovereignty. It is becoming 
increasingly evident that the 
sovereign state, 
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exclusively controlled and 
represented by an 
internationally unaccountable 
government, no longer exists. 
The term “state” no longer 
describes a metaphysical entity 
endowed with supreme internal 
and external author- ity. Instead, 
it is a technical term which 
modestly represents one of many 
layers of competence to which 
individuals have trans- ferred 
public powers. Other such layers 
of competence might have been 
created in the form of non- 
governmental organizations 
exercising public functions; 
regional struc- tures of 
governance, the authority of 
which is not derived from a 
grant of authority from above; 
supranational structures, such as 
the European Union (EU); or 
universal mechan- isms of public 
administration, including the 
United Nations Security Council. 

Just as the “loyalty” of its 
constituents is no longer 
necessarily focused exclusively on 
the state itself, sovereignty is no 
longer a com- modity located 
uniquely in the abstraction of the 
state. Instead, “sovereignty” is 
constantly being exercised by all, 
through the infinitely complex 
process of assigning authority to 
appropriate and often 
overlapping struc- tures of 
governance, from the local to the 
universal. 

At present, of course, this 
assignation of powers still favors 
the state as the principal layer 
delegated competence. However, 
and cru- cially, it is not a 
creature which, simply by virtue 
of its existence, enjoys all 
powers that it has not positively 
relinquished through an act of 
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consent. Instead, the state can 
exercise only those powers 
specifically delegated to it by its 
constituents or, expressly or 
impliedly, by the international 
legal order. In addition, the 
administration of state powers is 
sub- ordinated to the universal 
constitutional pro- cess, both 
externally and, in some respects, 
even internally. That is to say, the 
state is always embedded within 
the international constitu- tion 
and cannot, even through an act 
of unanimous’ will by its 
constituents, give itself powers 
inconsistent with that 
constitutional order. For instance, 
if the population of a state were to 
vote overwhelmingly to authorize 
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their governing authorities to 
commit geno- cide against a 
minority on the state terri- tory, 


such action, however 
democratically legitimate, would 
offend the international con- 


stitutional order and attract its 
condemnation, sanction and even 
the possibility of armed 
intervention. 

If the exercise of public powers 
must be derived from the 
international constitutional order 
or from a grant of authority from 
constituents, two difficult issues 
arise. First, there is the 
increasingly complex issue of the 
authoritative assessment of the 
competence of individual actors on 
the international scene. Second, 
there arises the question of the 
legit- imacy of a grant of 
authority. According to the 
international legal principle that 
the authority to govern must be 
based on the will of the governed, 
one might expect a pro- cess of 
validation of governmental 
authority according to the 
democratic principle. 


Measuring competence 


Classically, the state was 
presumed to enjoy all public 
authority, including the full and 
com- plete right of representation 
and action at the international 
level. According to the inter- 
national constitutional model, the 
powers of the state must be 
founded in the vesting of 
authority within it by its 
constituency. When engaging in 
international contact, it would 
therefore, at least in theory, be 
necessary to verify the extent of 
competence enjoyed by each and 


every individual state. In reality, how- 
ever, internal constitutional 
assignments of power (for instance 
the power to engage in foreign 
relations, conclude treaties, 
participate in the work of 
international organizations, and so 
on) remain fairly similar across the 
major regions of the globe. 
Nevertheless, a number of 
interesting and new particularities 
can be observed. For instance, the 
member states of the EU no longer 
exercise authority in relation to 
issue areas that fall within the com- 
petence of the Union. They lack the 
legal capacity to enter international 
agreements with regard to certain 
problems. For instance, the 
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EU sought membership in the 
International Food and 
Agricultural Organization (FAO) 
based on the argument that its 
own mem- bers (also 
represented in the organization) 
no longer had the competence to 
act on all matters falling within 
its purview. 
While this phenomenon relates 
to the upward move of 
sovereignty to a supra- national 
structure, a parallel trend of 
down- ward delegation can also 
be observed. For instance, in 
several recent internationalized 
constitutional settlements, the 
central govern- ment no longer 
enjoys the power to make 
binding agreements in relation 
to certain autonomous regions 
without their specific consent. 
The process of evaluating the 
extent of competence enjoyed by 
actors on the inter- national 
place will therefore increase in 
relevance, including in relation 
to the state. Moreover, the 
material international consti- 
tution denies altogether the right 
of represen- tation to states 
whose very existence offends the 
international constitutional 
order. This is achieved through 
the subjective criteria of 
statehood which prevail over 
the tradi- tional, objective 
elements of the definition of a 
state. Hence, an entity which 
exists, or has come into 
existence, in violation of material 
rules of constitutional standing 
(see below) will never be able to 
attain statehood, however 
vigorously it displays effective 
control over a defined territory 
and a permanent popula- tion. 
Thus, the Turkish Federated 
Republic of Northern Cyprus, 
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brought into being through an 
unlawful use of force, has not 
attained statehood. Southern 
Rhodesia, cre- ated to negate the 
claim of the indigenous 
population to self-determination, 
was denied statehood and 
subjected to international 
sanctions. The Bantustans of 
South Africa, contrived to 
facilitate the continuation of the 
crime of apartheid, never 
achieved state- hood. The 
Republika Srpska had to content 
itself with status short of 
statehood, as it had come into 
being as a result of armed inter- 
vention and possible genocide. 
Other aspects of quality control 
for new entities claiming a cluster 
of competences 


THE STRUGGLE FOR AN INTERNATIONAL CONSTITUTIONAL ORDER 


which are presumed to attach to 
statehood relate to their 
acceptance of the fundamental 
rules of the universal 
constitutional order. Participation 
in that order may be denied to 
entities which fail to commit 
themselves to the material rules 
of constitutional standing and to 
essential mechanisms for their 
imple- mentation. The EU rules on 
the recognition of states, adopted 
at the time of the dissolu- tion of 
the former Yugoslavia, confirm 
this trend. 

Processes and mechanisms for 
assessing the authenticity and the 
extent of authority of actors 
within the system will gradually 
expand to cover not only states 
and govern- ments, but also non- 
state actors (Schachter 1997: 7). 

The authoritative external 
assessment of the scope or extent 
of competence, once it has been 
granted by the internal 
constituents of the relevant 
political system or sub-system, can 
be demonstrated once again in 
relation to the EU. Other actors 
have had to devise means of 
determining whether it is the 
Union, its member governments, 
or both, which are internationally 
entitled to represent the con- 
stituents of the European system 
in relation to matters in which the 
Union claims either parallel or 
exclusive competence. This need 
will increase as more substantive 
powers migrate to regional or 
functional organizations featuring 
elements of supra-nationality. 

The emerging universal 
constitution is also moving 
gradually towards recognition of 
the fact that “private” actors, in 
particular NGOs and 


corporations, are increasingly 
involving themselves in the 
administration of public functions. 
Similar mechanisms for the 
confirmation of the authenticity 
and the extent of authority claimed 
by such actors have yet to be 
established. 


Democratic legitimacy 


The problem of democratic 
legitimacy has not eluded writers 
on international constitu- tional law 
(Charnovitz 2003; Kumm 2004). It 
is, of course, not possible here to 
rehearse 
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the entire debate over 
democratic entitlement in 
international law. Briefly, this 
entitlement consists of two main 
elements: on the one hand, there 
is the right of populations to be 
governed internally and to be 
represented externally by 
authorities established on the basis 
of, and acting in accordance 
with, their will; on the other, 
there is the question of the 
democratic functioning of 
international con- _ stitutional 
processes at the international level 
(Bryde 2005). For the purposes of 
this short introduction, it is 
sufficient merely to note a 
number of developments 
concerning the former - the 
legitimacy of acts of govern- 
ance at the domestic level. 

First, there is a growing 
recognition that the existence of 
the state itself must be based on 
an exercise of the will of the 
people. Where a major 
constitutional change, such as 
dissolution, secession or merger, 
occurs, a referendum, or at least 
an authentic decision by the 
democratically elected 
parliament, is required. Similarly, 
where a new constitution is 
generated, for instance after a 
period of violent upset due to 
internal conflict, it will often now 
be endorsed through referendum 
or a decision by a popular 


assembly. More- over, 
international peace support 
operations will, in such 
circumstances, invariably be 


involved in generating at least a 
first round of democratic elections 
aimed at ensuring that the new 
democratic consensus will 
indeed result in governance on 
the basis of the will of the 
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governed. 

This process is also in operation 
in relation to entities such as the 
institutions of the European 
Union. The referenda required 
in states which recently joined the 
EU, and which thus transferred 
significant public power to 
another layer of authority, can be 
used as an example in this respect 
as they can be said to reflect the 
acceptance of a legal rule requiring 
the validation of a significant trans- 
fer of competence from one layer 
to another though an act of choice 
by the relevant constituents. 

Classically, international law 
treated the effective government 
as the exclusive entity 
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entitled to exercise public 
authority within the state, and to 
represent it externally. The 
principle of periodic and genuine 
elections was not implemented 
with any seriousness. 
Effectiveness trumped democratic 
legitimacy. This, too, is now 
changing. There is signi- ficant 
international opposition to 
manifestly undemocratic 
practices of government, 
although it has to be admitted 
that the pic- ture remains mixed. 
However, in a number of 
instances, the fundamental 
international constitutional 
principle that the authority to 
govern must be based on the will 
of the people is being acted upon. 
These are cases where 
effectiveness and legitimacy are so 
far apart that the structural 
requirement of rep- 
resentativeness must prevail over 
effectiveness. Hence, the test of 
the legitimacy of the conduct of 
constitutional agents applying 
competences through public 
administrative acts, including 
governments especially, is no 
longer restricted to the 
mechanical and circular 
validation through the 
effectiveness criterion. Instead, 
the abstract principle of 
legitimacy in the exercise of 
authority has already been 
translated into substantive rules of 
fundamental dissociation. 
Accordingly, an effective authority 
can no longer claim to rep- resent 
its constituents, either generally 
or in relation to specific functions 
of the state, if: 


the constituents have directly 
manifested this dissociation in 


elections that were actually 
held and which demonstrated 
clearly that the effective 
authorities did not represent 
the population (Haiti, Burundi) 
the effective authorities are 
actively exterminating a 
constitutionally relev- ant 
segment of the population 
(Iraq, Rwanda, Bosnia) 

the effective authorities are 
denying a population that 
which is necessary for its 
survival (Iraq, Somalia, 
Liberia) 

the central government has 
effectively disappeared and 
civil war has led to a need to 
re-establish constitutional 
legitimacy (Liberia, Somalia) 
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the effective authorities 
have been established as 
the result of an unlawful use 
of force, or as the result of, 
or in pursuit of, 
international criminal con- 
duct (Southern Rhodesia, 
South Africa, etc.). 


Under those circumstances, the 
universal constitution permits 
action on behalf of a population, 
in the absence of consent from 
the effective authorities, directly 
in line with the express or 
implied desire of the popula- tion 
or a constitutionally relevant 
segment of the population. While 
this process of direct action on 
behalf of populations should, in 
principle, be conducted under a 
collective security mandate, 
recent practice indicates that 
provisional action can also be 
taken by regional organizations 
or even coalitions of states, 
provided the need for such 
action has been confirmed by an 
international objective agency and 
the action does not exceed that 
which is strictly necessary to 


counter the immediate 
emergency. 
Within the international 


constitution, therefore, all public 
power is derived from a popular 
mandate. Its exercise is bounded 
by international legal 
constraints. State com- petence 
is no longer absolute and 
inherent. Instead, sovereignty is 
relative, if the term retains any 
meaning at all in a system where 
public power is attributed to 
innumerable potential layers of 
decision-making. More- over, 
where de facto authorities 
effectively dissociate from the 
populations they claim to 
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represent, direct action can be 
taken on behalf of these 
disenfranchised constituencies by 
other international actors, be they 
universal or regional 
organizations, or even states or 
collations of states. 


Core values and law making 


Classically, the state retained full 
control over the legal obligations 
to which it wished to be 
subjected. However, even during 
the heyday of positivism, most 
states also recognized that 
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they were embedded in a 
rudimentary system of public 
order law - general inter- national 
(or customary) law. International 
con- stitutional law is rooted in 
the presumption that states, as 
well as other actors, can only exist 
within a deep international 
constitutional legal order. This 
legal order establishes a 
mandatory, non-derogable 
environment for international 
action that operates irrespective of 
specific consent. 


Hierarchy 

Over the last 50 years, a rather 
sophisticated international 
constitutional mechanism has 
been generated to protect and 
promote core values of the 
international system. This 


mechanism does not offer merely a 
hierarchy of the so-called sources 
of law, which places those of 
constitutional standing at the top. 
Instead, it has devised a 
comprehensive set of interlocking 
doctrines and mechanisms to 
ensure that its core values are 
transmitted throughout the system 
and are not transgressed. This 
system consists of: 


the doctrine of general (or 
universal) law 

the doctrine of erga omnes 
obligations 

the doctrine of fundamental 
rules ( jus cogens) 

the doctrine of serious 
breaches of obligations under 
peremptory norms of general 
international law 

the doctrine of crimes in 
international law. 


General international law makes it 
possible to establish legal 
obligations that are truly universal 
and apply throughout the system. 
New states are deemed to be born 
into the obligation to comply with 
general rules of international law. 
Existing states will also be bound, 
even if their specific consent 
cannot be demonstrated. Without 
the authentic universality created 
through the doctrine of general 
international law, it would not be 
pos- sible to speak of an international 
constitutional system. 
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If general international law 
renders legal obligations 
universally opposable, the erga 
omnes effect ensures that all 
states can profess a legal interest 
in compliance with those 
obligations of all other states. 
Hence, if Iraq invades Kuwait, all 
states are legally affected, as all 
states share an equal interest in 
main- taining an effective 
prohibition of the use of force. 
This phenomenon is also 
particularly relevant in relation 
to obligations contracted into by 
states, but the beneficiaries of 
the obligation are individuals or 
groups. For instance, if 
Myanmar/Burma persistently 
violates the human rights of its 
citizens, all other states can 
exhibit a legal interest in this 
conduct. 


The next level of legal 
entrenchment of core 
international obligations is jus 


cogens, or the doctrine of 
peremptory norms of general 
international law. Peremptory 
norms are those rules of 
international law that apply to all 
under all circumstances. States 
can never suspend their 
obligations in relation to, or 
effectively conclude treaties that 
are incon- sistent with, jus 
cogens. Moreover, facts or 
circumstances brought about in 
violation of jus cogens rules do 
not enjoy the protection of the 
international legal order that 
would ordinarily arise. Hence, if 
a state occupies territory in 
violation of the jus cogens obliga- 
tion relating to the non-use of 
force, or the doctrine of self- 
determination, this adminis- 
tration, no matter how effective, 
can never mature to legal title. 
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The effect of rendering a legal 
nullity an act offensive to jus 
cogens is strengthened further by 
the doctrine of “serious breaches 
of obligations under peremptory 
norms of general international 
law.” According to an influential 
document produced by the United 
Nations International Law 
Commis- sion (ILC), gross or 
systematic failure by a state to 
comply with jus cogens rules 
triggers obligations incumbent on 
all other states. The latter must 
cooperate in seeking to bring to 
an end the breach in question. 
They must not recognize as lawful 
the situation brought about by 
the breach, nor can they render 
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assistance to the offending state 
in maintain- ing that situation. 
The final element in this 
cascade of mech- anisms to 
protect international core values 
concerns individual crimes. Some 
offenses against jus cogens 
obligations are so abhorrent to the 
peace and security of mankind that 
they trigger direct and immediate 
international criminal 
responsibility of the individuals con- 
cerned. This may be the person or 
persons actively engaged in the 
acts, or those who ordered their 
commission. Hence, in addi- tion 
to holding the state responsible 
for the conduct’ of those 
representing it, individual 
perpetrators may find themselves 
exposed to criminal liability 
administered by any other state, 
by specialized international courts 
or tribunals, or by the newly 
established Inter- national 
Criminal Court at The Hague. 
These general mechanisms are 
capped by the emerging 
institutional architecture to 
protect and preserve core values 
of the inter- national system. In 
particular, the U.N. Security 
Council has expanded its remit of 
action. It can now consider not 
only breaches of international 
peace, but will also consider 
threats to peace and_ security 
stemming from the internal 
conduct of governments or 
authorities. According to Article 
103 of the 
U.N. Charter, such action trumps 
compet- ing treaty obligations. 
The core values of the 
international system of protection, 
evident in these doctrines and 
mechanisms include: 


It 


prohibition of the use of force 
armed intervention 
colonialism, armed occupation, 
racist regimes and other 
violations of the right to self- 
determination 

slavery, torture and other 
crimes of humanity, including 
politically motiv- ated rape 
forcible ethnic displacement 
and genocide. 

these 


is noteworthy that 


obligations can also be applied in 
relation to non-state actors, such 
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as rebel movements or effective 
authorities that are denied the 
status of a government. The 
overall interest of the 
international constitu- tional 
order is, after all, to prevent or 
punish activities of this kind, 
irrespective of the identity of the 
perpetrator. 


Consent 


Classically, states could micro- 
manage the obligations to which 
they were subject by giving 
their consent only very 
selectively. Through the doctrine 
of reservations, states could 
even claim the benefit of 
membership in conventions with 
a universal aim, while still micro- 
tailoring contingent obligations in 
accordance with their wishes. 
Moreover, gen- eral international 
custom could only develop if it 
attracted virtual uniformity of 
practice and opinio juris (the 
subjective knowledge of being 
required to follow that practice 
as a matter of law), including 
states representing the major 
geographic and ideological 
systems of the world and states 
specifically affected by the rule in 
question. Moreover, states could 
exempt themselves from the 
application of individual rules 
seeking universal acceptance 
through the doctrine of 
persistent objection. Even under 
this restrictive, consent- based 
regime, it was possible to 
generate an impressive body of 
general international law, 
whether it was of a formal 
constitutional kind (say the 
customary international law on 
treaties) or material (for instance, 
the customary law of the sea). 
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Indeed, in some instances 
requiring rapid international 
regulation, the doctrine of “instant 
(general) custom” facilit- ated the 
informal establishment of 
universal legal regimes that had 
suddenly become necessary, for 
example, due to unexpected 
advances in technology (i.e. space 
travel bringing the moon within 
human reach). More recently still, 
it has been proposed that it is not 
sufficient to rely on universal con- 
ventions or the emergence of rules 
of custom in order to address 
issues of concern to all mankind. 
For instance, it is difficult to accept 
that a handful of “specifically 
affected states” 
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should be able to obstruct the 
development of environmental 
legal rules that are of essen- tial 
importance for the well-being of 
the planet at a whole (Buzzini 
2004; Charney 1993; Mosler 1974; 
Nadelmann 1990; Simma 

1994; Tietje 1999; Tomuschat 
1993; de Wet 2006b). Similarly, it 
has recently become apparent 
that it may be necessary to 
enforce certain obligations 
concerning proliferation of 
weapons of mass destruction even 
in rela- tion to states that may not 
have contracted into the relevant 
proliferation regime, given that 
the threat posed by such weapons 
and technologies cannot be 
contained by national boundaries. 
The creation of “objective legal 
regimes,” that is, of legal 
obligations created by some, but 
rendered opposable to others, has 
therefore taken place in some areas 
of inter- national constitutional 
relevance. 


Stability, change and the rule 
of law 


In the past, international law 
appeared to some to be composed 
of rules of convenience, subject to 
the ever-changing interests of the 


state. The international 
constitutional order has 
addressed this problem by 


developing a system of rules 
governing the stability of inter- 
national obligations. This 
development has taken place in 
large part through the work of the 
ILC, which has addressed the law of 
treaties and that of responsibility 
of states for inter- nationally 
wrongful acts. While some legal 
regimes are immune from 


challenges (stab- ility of borders) 
on account of changing 
circumstances, a cautious 
balancing of inter- est can take 
place in relation to those where 
continuous performance of 
previously estab- lished obligations 
would be manifestly un- reasonable. 
Hence, by regulating the possible 
accommodation of changing 
interests, the stability of legal rules 
has been enhanced more generally. 
The previously fairly open doctrines 
of fortuitous event, force majeure, 
distress, necessity and rebus sic 
stantibus have been tamed through 
this codification, which subjected 
them to the general principle of 
pacta sunt servanda. 
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Compliance management 


If legal rules within the 
international consti- tution are 
stable, the question of 
compliance with them still needs 
to be addressed. Given the 
absence of a central law- 
enforcement agency, this issue 
has traditionally been con- 
sidered the weak spot of 
international law. 


Rules of state responsibility 


States and other internationally 
authorized actors have 
traditionally claimed that only they 
are competent to determine by 
which inter- national legal 
obligations they are bound, and 
whether or not they are in 
compliance with these legal 
obligations. The freedom of states 


in assessing this level of 
compliance has been reduced 
somewhat through the 


codification of the law on state 
responsibility by the ILC. 


A move away 
from auto- 
interpretation 


The constituents of the 
international system retain, of 
course, considerable freedom in 
structuring their relations with 
other actors within the overall 
bounds of the international 
constitution. However, any actor is 
at all times entitled to insist on 
the application of legal rules in 
relation to all other actors. In 
par- ticular, all actors have a right 
to have disputes with other actors 
decided on the basis of law, 
rather than on considerations 
that might be advanced by the 
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other party. Even an actor which 
itself has violated essential 
principles of the universal 
constitutional order is entitled to 
the protection of its fundamental 
principles. For instance, a state that 
has violated the pro- hibition of the 
use of force remains protected by 
the rule of proportionality, which 
must govern the collective 
security response trig- gered by 
its conduct. Humanitarian princi- 
ples also remain in operation in 
relation to that state, and its 
constituents. Individuals who 
commit international crimes 
retain the right to insist that they 
themselves do not suffer from 
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violations of their non-derogable 
human rights, such as the 
freedom from torture or the right 
to a fair trial. 

Of course, traditionally it was a 
significant structural deficit of the 
modern international order that 
there existed no comprehensive, 


compulsory jurisdiction. This 
meant that all disputes, of 
whatever kind, not settled 


through some other means, would 
ultim- ately be subject to the 
jurisdiction of a particular court 
or tribunal, such as the 
International Court of Justice at 
The Hague. This deficit has not 
yet been rectified through a 
universal obligation to submit all 
disputes not settled elsewhere. The 
Statute of the International Court 
of Justice contains an optional 
clause, permitting states to declare 


that they submit to the 
jurisdiction of the Court in 
relation to any other state 


making a similar declaration. 
With the end of the Cold War, 
the num- ber of submissions to this 
clause rose signific- antly, to its 
present number of 65 (although 
some declarations are restricted 
through cer- tain reservations). 
However, perhaps more important 
is the proliferation of international 
conventions that now come 
equipped with dispute settlement 


clauses. Many of these con- 
ventions refer disputes relating to 
their inter- pretation or 


application to the jurisdiction of 
the World Court. Others will 
provide for conciliation or 


arbitration. Indeed, several 
universal sectoral (U.N. 
Convention on the Law of the 
Sea) or regional instruments 


come equipped with their own 


court or tri- bunal (for example, the 
European Court of Justice). Indeed, 
this development has been so 
pronounced that there is now 
debate over the risk of divergent 
jurisprudence emerging from this 
multitude of dispute settlement 
mechanisms. It is also to be noted 
that inter- nationalized arbitrations 
between govern- mental and non- 
governmental (commercial) actors 
are on the rise. Hence, instead of 
having achieved comprehensive 
compulsory dispute settlement 
through one World Court, we are 
moving towards an ever denser 
net- work of dispute settlement 
mechanisms, 
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significantly reducing the ability 
of states to evade their legal 
obligations (Vicuña 2004; 
Warioba 2001; Watts 2001). 
Moreover, other means of 
providing authoritative guidance 
on the existence and extent of 
international obligations are con- 
stantly being added and 
developed, be they 
U.N. or treaty-based specialist 
committees on human rights or 
other types of obligations, High 
Commissioners with remits over 
cer- tain subjects, joint 
consultative commissions, and so 
on. Furthermore, many of these 
mech- anisms are accessible not 
only to states but to other 
constituents as well, including 
indivi- duals, groups, minorities, 
non-governmental organizations 
and multinational companies. 


Enforcement techniques 


With the exception of matters 
concerning international peace 
and security, there is no 
centralized international 
enforcement system. Even where 
international peace and security 
is concerned, allegations of 
double standards and selectivity 
in the practice of the U.N. 
Security Council remain 
relevant. Sugges- tions of reining 
in the application of the veto in 
the Security Councils through 
certain procedural innovations 
have not borne fruit. Instead, the 
use of force against Iraq in 2003 
undermined the primacy of the 
Council in this respect. On the 
other hand, in instances where 
the attitudes of the permanent 
mem- bers have permitted it, the 
Council has engaged in an 
impressive series of actions. It 
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has taken action in around 30 
cases of inter- nal armed conflict or 
humanitarian emergency, 
expanding its remit through such 
engage- ment. Moreover, it did 
fulfill its enforcement role, to an 
extent, in relation to the Kuwait 
crisis - the instance that was 
taken by some to define collective 
security within a new 
constitutionally-based world 
order. In addi- tion, it has 
addressed new security challenges, 
such as international terrorism in 
the wake of the 9/11 attack, and it 
has found new modalities of 
action, including increasingly 
sophisticated sanctions regimes 
and other 
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enforcement measures. These 
include the establishment of a 
border demarcation commission, 
disarmament commissions, very 
significant post-conflict state- 
building operations and the 
establishment of two ad hoc 
international criminal tribunals. 
Of course, it is a mistake to 
focus prin- cipally or exclusively on 
the area of the use of force when 
considering international enforce- 
ment mechanisms. In the area of 
routine international interaction, 
the proliferation of international 
dispute settlement bodies noted 


above has contributed 
significantly to the 
implementation of international 


obligations. Where such a body 
has made an _ authorita- tive 
pronouncement on the law in any 
given case, instances of non- 
compliance have remained very 
rare. The expanding reach of 
international jurisdiction has 
therefore sub- stantially reduced 


the classical problems within 
international law of auto- 
interpretation and of auto- 
enforcement. Traditionally, 


international law provided for the 
oppor- tunity of self-help through 
the doctrine of reprisal, or counter- 
measures. In a prolonged debate, 
the ILC came close to proposing 
the virtual abolition of counter- 
measures by attaching to their 
application the submission of the 
dispute in question to third party 
settle- ment. In the final version of 
the ILC text on state 
responsibility this vision could not 
be maintained. However, the 
conditions for the adoption of 
counter-measures were stated in 
very restrictive terms, including 
the obliga- tion not to infringe 


on the essential rules of 
international constitutional 
standing in the process. 
Institutions 

The ever-expanding reach of 
substantive legal regulation is 
paralleled by a growth in 
international institutions to 


administer this developing body of 
law. Of course, many international 


institutions remain very much 
under the control of member 
governments. However, other 


institutions have developed 
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functions and powers that 
remove them from such 
supervision. In fact, it is not 
possible in this short article to give 
even a flavor of the vast 
expansion of the role of inter- 
national institutions, including the 
rise of very powerful non- 
governmental organizations, 
some of which have started to 
engage in the exercise of public 
functions. 


The executive functions of 


public inter- national 
organizations are already well 
known to scholars and 


practitioners. Obvious ex- amples 
include the European Commission, 
the activities of the International 
Atomic Energy Agency, and the 
various U.N. High Com- 
missioners and Special 
Rapporteurs charged with 
implementing mandates derived 
from the United Nations or 
regional organizations, including 
the Organization for Security 
and Cooperation in Europe. The 
range of exec- utive functions of 
such institutions can be very 
extensive and include the 
authority to take and to 
implement public decisions, at 
times in the absence of the 
consent of states, of other 
international actors, or of the 
individuals at whom the decision 
is directed. 

The authority of such 
institutions has generally 
expanded beyond that which was 
originally provided for in the 
constitutional documents that 
created them. The doctrines of 
implied powers and the 
presumption of the intra vires 
nature of decisions adopted by 
organs of international 
institutions led to an 
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autonomous expansion of the 
public auth- ority exercised by 
them, not only in respect of 
executive action but also in 
respect of the creation of legal 
regulation that is opposable to the 
members of the institutions. 

In fact, there have been cases 
where institutions, rather than 
individuals or even states, have 
created other institutions that might 
themselves exercise significant 
powers. The establishment of the 
Iraq Claims Tribunals, the Iraq 
Boundary Delimitation 
Commission and the Yugoslavia 
and Rwanda Criminal Tribunals 
furnishes perhaps the most striking 
example of this practice. These 
institutions also illustrate the fact 
that international organiza- tions 
no longer operate exclusively within 
one 
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layer of substantive universal 
competence. Such institutions will 
not only address other 
institutions, but will interact 
across the uni- versal system, with 
states, companies, NGOs and 
individuals. Some institutions will 
take decisions which pierce 
through layers of public authority 
and are directly applicable to 
individuals, companies and other 
actors. In the examples just 
mentioned, the exercise of public 
functions by international 
institutions directly interferes 
with, and partially dis- places, 
state competence, precisely in the 
areas of their so-called “exclusive 
domestic jurisdiction.” 

The functioning of the United 
Nations Security Council and of 
regional organiza- tions and 
mechanisms is now gradually being 
placed within the context of the 
substantive law of constitutional 
standing. Instead of open-ended 
powers to respond to threats to 
the peace, these institutions are 


gradually becoming enmeshed 
within the constitu- tional 
administration of the collective 


response to jus cogens violations. 
The actions of international 
institutions also contribute in an 
important way to the 
identification of other rules of 
law, either in the general 
interpretation of, or in applica- 
tion to, concrete circumstances. 
Some insti- tutions have been 
endowed with, or have arrogated 
to themselves without a specific 
grant of authority, the power to 
take a legally bind- ing decision 
of a judicial or quasi-judicial 
character. The proliferation of 
institutions dedicated specifically 
to the authoritative identification 


of facts and law and the settle- 
ment of disputes has already been 
alluded to. 
The vast importance of institution- 
building in relation also to the 
development of sub- stantive legal 
standards has recently been 
demonstrated by the 
transformation of the Conference 
on Security and Cooperation in 
Europe into the organization it is 
today, and by the creation of the 
WTO. The latter case demonstrates 
with great force the funda- mentally 
norm-creating function of institu- 
tionalized cooperation among actors, 
including increasingly non-state 
actors. 
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It must be noted, however, 
that the rapid growth in the 
exercise of constitutional func- 
tions by international institutions 
has not only undermined the 
classic or even modern paradigm 
of international relations, but 
also poses difficulties for the 
emerging universal constitution. 
Precisely because these institu- 
tions have arrogated so much 
authority for themselves, it will 
soon become a constitu- tional 
necessity to contemplate ways to 
ensure that their activities are 
indeed based on a grant of 
authority by their constituents, 
and that they comply with the rule 
of law and operate trans- parently 
and in a publicly accountable 
way. 


Conclusion 


It is not possible to list all of the 
recent devel- opments relating to 
the emerging constitutional order 
within the confines of such a 
short chapter. Nevertheless, 
even this brief survey might help 
to establish that there exists a 
gradual movement towards a 
universal con- stitutional system 
which can be described and 
analyzed in legal terms. Such a 
change is unavoidable, in the 
light of the collapse of traditional 
concepts of essential importance 
to the classical, or even the 
modern, international system, 
especially the doctrine’ of 
unipolar sovereignty. 

The proliferation of 
constitutionally empowered 
actors other than the state will 
make it necessary to create 
structures to manage their 
participation in the system 
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effectively. This relates to the law- 
making process, to the process of 
authoritatively identifying legal 
obligations, including their 
general content and the concrete 
circum- stances of their 
implementation, and to the 
mechanisms for ensuring 
compliance with such obligations. 

In addition to the redistribution 
of authority away from the state, 
the need for genuinely global 
approaches to global problems 
will foster a climate for the devel- 
opment of the international system 
into a uni- versal constitutional 
system. In this context, 
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the increased role of international 
institutions in the administration of 


constitutional processes will 
reinforce and _ accelerate the 
development of formal and 
material constitutional law. 


However, there will remain the 
difficult challenge of ensuring the 
rule of law, trans- parency and 
accountability at all levels of 
public administration. The 
subordination of all levels of 
public authority, including 
international institutions, to the 
rule of law and democratic 
accountability will be a key 
element in this process. The 
ordering of the respective 
competences of the emerging 
actors, in terms of their geographic 
scope, their subject matter, the 
other constituents to which the 
competences relate, the hierarchy 
of obligations, and so on, will also 
require a significant intellectual 
effort. 

Of course, the process of 
constitution building will not be a 
linear one, nor is it necessarily a 
conscious one. In this phase of 
global reordering, some actors 
have actually reverted to patterns 
of conduct which would be more 
comfortably situated within the 
classical paradigm of international 
relations than in a post-modern 
concept of a constitu- tional 
order. Some of the advances in 
the architecture of the 
international system were not 
intended as the building blocks of 
the emerging constitution, but 
rather as pragmatic solutions to 
immediate and practical problems. 
These developments furnish the 
elements, as it were, of an 
unconsciously or intuitively 
derived architecture for the 


future, and much of the practice 
which evidences the emergence of 
constitutional structures is still 
being con- ducted from the 
perspective of the modern, state- 
based system. 

We are therefore at an 
intermediate stage in the 
development of the international 
con- stitutional order, one of 
international (or 
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inter-state), rather than global, 
constitution- alism. That process 
of constitution building is being 
sustained through the activities 
of traditional and non-traditional 
actors within the system, often 
in a haphazard, semi- conscious 
way. However, the melting away 
of the modern state system into 
a regime of increasingly complex 
structures of relative authority 
or competence will make the 
definite and intellectually 
organized transition towards a 
universal constitutional system 
unavoidable. In fact, many of the 
relevant actors are beginning to 
come to the Allottian realization 
that they are already engaged in 
the creation of just such a 
system. 


Notes 


1 The origin, or rediscovery, of this 
doctrine in international law may be 
traced back to Sir Hersh 
Lauterpacht’s work on “The 
Grotian Tradition” in the field. The 
communitarian view was also 
significantly developed by leading 
German scholars, such as 
Hermann Mosler and, most 
recently, Christian Tomuschat. 
The latter argued for this 
extension of communitarianism 
into constitutionalism in extenso in 
his ground- breaking Hague 
Academy Lectures of 1974, a 
concept which he developed in his 
later work (1997). In the IR field, 
it is of course Hedley Bull, 
followed by David Held, who are 
associ- ated with the gentle 
‘English school’ approach to, 
initially, international society, and 
then the international community. 

2 Of course, Philip Allott is right to 
point out that 
idealist perspectives are entirely 
appropriate and valid approaches, 
given the transformative power of 
law and legal studies. 
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3 Those who denied the legal quality 


of inter- national law would ordinarily 
do this on the basis of the Austinian 
definition of law as a command 
backed by a sanction, arguing that 
the lack of _ institutionalized 
enforcement precluded the legal 
quality of international law. 


Law and power in international 
society 


Law and force in the twenty-first 


century 


In this chapter, the law of force (or 
the ius ad bellum) is represented as the 
performance of an argu- ment between 
three competing and potent visions of 
international legal order. These can be 
charac- terized as an absolutist view 
that seeks to approach war and peace 
through non-negotiable, universal- 
izable and unqualified moral truths, a 
sovereign- tist perspective that holds 
the desires or fears of the sovereign to be 
the single source of legitimacy in assess- 
ing decisions to go to war or engage in 
diplomacy and (an occasionally militant) 
legal pacifism that wants to use law to 
abolish war. This may help account for 
the law’s thematic ambiguities, its tex- 
tual evasions, its judicial agonies and its 
interminable crises. It may explain also 
why its primary organs repeatedly move 
from institutional paralysis to hyper- 
activism and back. The Iraq war, for 
example, rather than being viewed as an 
extraordinary challenge to the future of 
international law, can be reinterpreted, 
in these terms, as part of the perpetual 
crisis of law, war and peace. 


Gerry Simpson 


Three fantasies 


On February 6, 2004 in the 
German city of Munich, Donald 
Rumsfeld, then Secretary of 
Defence in the Bush 
Administration, was asked during a 
press conference whether there is 
a code of international rules. He 
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replied: “I honestly believe that 
every country ought to do what it 
wants to do... it is either proud 
of itself or less proud of itself.”? 
Some days later, at his 
Sedgefield constituency, former 
British Prime Min- ister, Tony 
Blair, announced the end of the 
Westphalian era of international 
relations.” It was time, according 
to Blair, to usher in a new 
interventionist period in which 
force would be used to avert or 
end humanitarian catastrophe: “I 
was already reaching for a 
different philosophy in 
international rela- tions from a 
traditional one that has held 
sway since the treaty of 
Westphalia in 1648; namely that 
a country’s internal affairs are 
for it” (Blair 2004). 

The United Nations Charter in 
Article 2(4) prohibits the use of 
force among states and the 
Charter’s preamble speaks of 
eliminating the scourge of war 
altogether. International law, 
indeed, may be associated in the 
public mind with a form of 
pacifism. To be on the side of 
international law is to be on the 
side of peace, or, at the very 
least, the peaceful resolution of 
disputes. This legalist-utopian 
insistence on the virtues of peace 
is pervasive but it co-exists in 
international relations and, more 
importantly, in our intuitions 
about secu- rity and survival, 
with two other fantasies. In one, 
war is imagined as a radical 
solution to 
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the problem of social evil. Tony 
Blair’s Sedge- field speech and his 
whole humanitarian- military 
ethos, first articulated in Chicago 
in 1999, are built around this idea 
(Blair 1999). So, too, in a different 
vein is George Bush’s war on 
terror, a self-conscious and 
publicly proclaimed effort to 
destroy all those who would do 
evil (or commit (certain) acts of 
terrorism) (U.S. National Security 


Strategy 2002). The second 
fantasy is reflected in Donald 
Rumsfeld’s response to his 
European interlocutors. Here, 


sovereignty is anterior to, prior to 
and transcendent of any concepts 
of community or law or obligation. 
War is a question of pride (or, 
vanity) or strategic calculation or 
revenge, or the product of some 
neurotic urge. Whatever the case, 
sov- ereignty is its own 
justification; there is no normative 
universe outside the state or its 
elite capable of reining its (often 
violent) appetites. This 
sovereigntism sometimes is 
combined with a knowing realism 
about the true nature of 
international relations 
(Hobbesian) and the inclinations 
of nation states (cold hearted 
monsters). As Churchill put it: 


War is too foolish, too fantastic, 
to be thought of in the 20th 
Century . . . civilisa- tion has 
climbed above such perils .. . 
the interdependence of nations . 
. . the sense of public law have 
rendered such nightmares 
impossible. Are you quite sure? It 
would be a pity to be wrong. 
(Woodward 
44) 


2007: 


Often, the debate about the use of 


force is conducted in terms of a 
contest between inter- national law’s 
commitments to peace and con- 
straint, and a world of violence and 
politics in which law struggles for 
footing. Most often, this image is 
accompanied by a sense that law is 
weak and ineffectual (but the 
product of essentially decent 
inclinations). Arrayed against this 
timid repository of our best hopes 
and most creative ideas are the 
brute conditions of international 
anarchy and the programmatic 
impulses of charismatic lead- ers 
and exceptionalist nation states. In 
1970, 
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Thomas Franck asked “Who 
killed Article 2(4)?” (Franck 
1970). According to this view, 
there are myriad possible 
perpetrators (they include the 
great powers, “sovereignty”, 
political cynicism and the lack of 
a com- munity or society in 
international relations). In the 
end, even the most ardent 
interna- tionalist begins to ask: 
Who would want to keep it alive? 

In this chapter, I want to 
represent the law of force (or the 
ius ad bellum) a little differ- 


ently and, perhaps more 
representatively, as the 
performance of an argument 


between these three competing 
and potent visions of inter- 
national and social order 
sketched earlier. These can be 
characterized as an absolutist 
view that seeks to approach war 
and peace through non- 
negotiable, universalizable and 
unqualified moral truths, a 
sovereigntist per- spective that 
holds the desires or fears of the 
sovereign to be the single source 
of legitimacy in assessing 
decisions to go to war or engage 
in diplomacy and (an 
occasionally militant) legal 
pacifism that wants to use law to 
abolish war. These three are 
ideal types, of course. Most 
scholars, for example, tend to 
offer some combination of the 
three ap- proaches in their work 
(e.g. Cassese 1999). It is 
important, however, to 
understand the ius ad bellum as 
embedding, articulating and 
accommodating these three sets of 
claims. This may help account for 
the law’s thematic ambiguities, 
its textual evasions, its judicial 
agonies and its interminable 
20 


crises. It may explain also why its 
primary organs re- peatedly move 
from institutional paralysis to 
hyper-activism and back. The Iraq 
war, for example, rather than 
being viewed as an extraordinary 
challenge to the future of 
international law, can be 
reinterpreted as part of the 
perpetual crisis of law, war and 
peace. 

To put this a different way, 
because wars are occasions for 
national invigoration, polit- ical 
reinvention or personal heroism 
as well as moments of collective 
horror, mass psychosis and 
individualized evil, it is not at all 
clear what we want to do with, 
and about, war. 


LAW AND FORCE IN THE TWENTY-FIRST CENTURY 


Public international law, while it 
promises the resolution of this 
angst, is instead an ex- pression 
of it. This angst is found in three 
doctrinal debates concerning the 
regulation of force and violence in 
the international system. These 
revolve around, first, the nature 
of the prohibition itself (what 
exactly is made illegal by the UN 
Charter and customary 
international law?), second, the 
limit and extent of the right to use 
force in self-defense and, third, 
the parameters of properly 
authorized collective or individual 
action (including the validity and 
desirability of wars for humanity 
(or humanitarian inter- ventions)). 
This chapter will consider each of 
these in turn. 


Prohibiting force, 
permitting violence 


In 1907 the international 
community of states, under the 
influence of Latin American nations 
anxious about the regional 
ambitions of the United States, 
resolved to outlaw a par- ticular 
form oof violence in the 
international system. The Hague 
Convention Respecting the Limitation 
of the Employment of Force for the 
Recovery of Contract Debts made it 
unlawful for states to use military 
force against each other for the 
purposes of securing repayment 
of outstanding loans (contract 
debts). This fin-de-siécle moment 
of legal regulation marks the 
opening move in a century-long 
project to outlaw certain types of 
violence. Of course, the 
significance of the 1907 Con- 
vention lies, also, in the 


narrowness of its range of 
operations; most uses of force re- 
mained perfectly lawful and 
indeed, the 1907 Convention can 
be reread as impos- ing a duty to 
attempt arbitration prior to 
embarking on a reparative war. 

Most interstate force at this time 
was still constrained only by the 
inclinations of sovereignty or the 
prerogatives of con- science. This 
was made explicit at Versailles with 
the ill-starred attempt to criminalize 
war (or at least certain types of 
war). Article 227 
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of the Versailles Peace Treaty 
proposed the arraignment of the 
Kaiser on charges of hav- ing 
initiated a war of aggression or a 
war against the sanctity of 
treaties; the trial did not take 
place (largely because of the 
refusal by the Dutch government 
to surrender the Kaiser to the 
victorious Allies). The 
international law position is best 
articulated, however, by a 
commission on the authorship of 
the war (established by the 
Versailles delegates and made up 
of a group of diplomats and 
emin- ent international lawyers) 
(Commission on Responsibilities 
1920). This Commission states, 
in its final report, that the 
criminal- ization of war is novel 
and unprecedented, and has no 
place under international law. 
War is to be left to the judgment 
of history and conscience; states 
do what they must do and the 
consequences are a matter for 
sovereigns and philosophers not 
lawyers (the Commission was 
particularly keen to preserve the 
immunity of these sovereigns). 
The interwar period was marked 
by a- series of haphazard 
initiatives largely made up of 
unequivocal prohibitions lacking 
status (a draft League of Nations 
Treaty of Mutual Assistance in 
1923) or treaties with some force 
that, nonetheless have an 
ambiguity at their heart (the 
Kellogg-Briand Peace Pact 
outlawing recourse to war but 
omitting to delineate any 
possible exceptions based on 
self-defense: the inclusion of self- 
defense being unnecessary 
according to Kellogg- Briand’s 
American sponsors because it 
was self-evident that sovereigns 
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could use violence to defend 
themselves, see discussion, infra). 
The year 1945, then, was a 
constitutional moment for law and 
force. At Nuremberg, the IMT 
declared war of aggression to be 
the supreme international crime, 
one “contain- ing the accumulated 
evil of the whole”. This time, in a 
reversal of the Commission on 
Responsibilities at Versailles, 
rather than insisting that law 
vacate authority to ethics, the 
conscience of mankind demanded 
that the law criminalize war. The 
IMT Charter Article 6 made it a 
crime “to plan, prepare, initiate or 
wage a war of aggression or wars 
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in contravention of international 
treaties”. The formula is repeated 
in the Charter of the International 
Military Tribunal for the Far East, 
Article 6(a) and in Law No. 10 of 
the Control Council for Germany 
(20 Decem- ber 1945) and 
restated in subsequent UN 
General Assembly resolutions in 
1965, 1970 

and 1974. 

At San Francisco, meanwhile, 
the newly created UN Charter 
contains a prohibition on the use 
of force (and a preference for 
pacific forms of dispute resolution) 
at its center. Article 2(4) makes it 
unlawful for member states to use 
force against the territorial 
integrity and political 
independence of other states or in 
any manner contrary to the 
principles and purposes of the UN 
Charter. This provision has 
become part of customary 
international law and is regarded 
as a norm of ius cogens, 
(Nicaragua, para. 190) applying 
to non- member states also. 

Article 2(4) is a bold statement 
for an international system where 
military force had hitherto been a 
sovereign prerogative. But it is 
striking how much violence is left 
untouched by Article 2(4). This 
article (and its twin at 
Nuremberg) are directed at a 
particular and, increasingly, 
marginal genus of violence 
involving the formally invasive 
war making of sovereign states 
against one another. Article 2(4) 
has nothing to say about wars 
conducted by states against their 
own populations (e.g. Guatemala, 
1960 -96, Rwanda, 1994), or 
about wars within states between 
two or more collective groups 


(e.g. conflict between Bosnian 
Croats and Bosnian Serbs within 
Bosnia-Herzegovina) or wars 
between the state and internal 
armed opposition (sometimes with 
a self- determination cast) (e.g. 
Biafra 1967-70). Neither is Article 
2(4) concerned with the sorts of 
violence perpetrated on human 
beings under repressive economic 
orders or because of the 
maldistribution of economic goods 
within the global political order.* 
Even in the case of its putative field 
of appli- cation, interstate war, 
there is, inevitably, an elasticity at 
the margins (sometimes at the core) 
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of these provisions. For example, 
in the case of the UN Charter, it 
is not clear the extent to which 
the qualifiers “territorial integrity 
and political independence” have 
real interpretive purchase. Did 
the Israeli raid on Entebbe 
Airport in Kampala (to free 
hostages taken by a Palestinian 
group) in 1976 have an adverse 
effect on Ugandan integrity and 
independ- ence? Many legal 
experts took the view that this 
action fell foul of Article 2(4) but 
the US, for example, in debates 
at the Security Council, 
emphasized the limited nature of 
the intervention as a way of 
excusing it (Gray 2004: 30). 
Similarly, was the 2003 war in 
Iraq an effort to restore Iraq’s 
political inde- pendence (by 
removing a tyrant) (Soefer 
2003)? Or was it an egregious 
breach of that independence (the 
imposition of foreign- emplaced 
government to replace an indi- 
genous one?) (Sands 2006). Then 
there is the question of scale and 
intensity. How is the provision to 
be interpreted in such a way as 
to avoid its application to trivial 
cases of force while at the same 
time maintain- ing its integrity 
(this is an issue taken up in the 
discussion of self-defense)? 
Thomas Franck has considered 
these questions in his 
illuminating discussion of 
legitimacy (Franck 1990). The 
problem for interna- tional 
lawyers lies in coming up with 
prohi- bitions that offer clarity 
and flexibility at the same time. 
The twin dangers of the idiot 
rule (the rule that allows for no 
margin of appre- ciation, the 
norm that looks foolish if applied 
rigidly to a complex moral 
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problem) and the vague rule (the 
rule that allows for myriad 
exceptions, provides for every 
possible nuance and ends up 
emptied of content) are with us at 
all times in this area. 


Self-defense, armed attack 


The law of self-defense, too, is 
constructed around the dilemmas 
of sovereignty, law and virtue. The 
legalist-utopian fantasy of abol- 
ishing war confronts, at the same 
time, the necessity of defending the 
state and statism in 
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its abstract formal sense 
(Koskenniemi 1991) and the 
intuition that some state-based 
ideo- logical projects are worth 
defending and others are not 
(Rawls 1999; Tesón 1992). 

Prior to 1945, self-defense was an 
unstated exception to any 
principle making war un- lawful. 
Curiously, self-defense pre-dates 
the prohibition itself, receiving 
what is regarded as its first 
thorough diplomatic airing in an 
exchange of letters between Lord 
Ashburton (the British Foreign 
Secretary) and Daniel Webster 
(the American Secretary of State) in 
1837. This came to be known as the 
Caroline Incident, an early 
instance of a purported exercise 
of preemptive self-defense against 
the activities of terrorist non-state 
actors. The US and the UK, while 
disagreeing on the specific case 
(involving the destruction, by the 
British, of a Canadian rebel ship 
operating from US waters and 
alleged to be engaged in an attack 
on British interests in British 
North America (Canada)), arrived 
at a joint declaration as to the 
content of self-defense. Such 
action was permitted in cases 
involv- ing “a necessity for self- 
defence, instant, overwhelming, 
leaving no choice of means and no 
moment of deliberation”. This 
case continues to exercise power 
over the legal ( Jennings 1938) and 
political (US National Security 
Strategy 2002) imagination. 

If Caroline elaborates a 
principle of con- straint, then 
almost a century later, Kellogg- 
Briand’s silence around self-defense 
was just as eloquent. The 
renunciation of war as a means of 
settling disputes and as a national 


policy choice was unaccompanied 
by any qualification in regard to 
self-defense. For the Americans, at 
least, such a reference was otiose. 
The right to self-defense, an 
inherent sovereign prerogative, 
was simply a fact of international 
political life. This rendering of self- 
defense as simply “there” - a fact 
of sovereignty - was restated 70 
years later in the Nuclear Weapons 
case. The ICJ, contemplat- ing the 
legality of nuclear devices, found it 
difficult to conceive of an instance 
in which such weapons could be 
used without offend- ing principles 
of proportionality, necessity and 
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humanity. Yet, always self- 
defense and the requirements of 


sovereignty were in the 
background threatening to 
unpick the near complete 


prohibition. Famously, then, the 
Court stated it could not 
“conclude defin- itively whether 
the threat or use of nuclear 
weapons would be lawful or 
unlawful in an extreme 
circumstance of self-defence, in 
which the very survival of the 
state would be at stake” (Nuclear 
Weapons 1996: para 105, 
disposatif E). The Court was 
engaged in a tragic struggle to 
reconcile an overwhelming 
human instinct (for survival, for 


humanity, for law) with the 
potent formulations of 
sovereignty. 


This assumption that self- 

defense is some- how present 
(and therefore not requiring 
articulation) in a way that the 
prohibition itself is not, is found 
in Article 51 of the UN Charter: 
“Nothing in the present Charter 
shall impair the inherent right of 
individual or collective self- 
defence if an armed attack oc- curs 
against a Member of the United 
Nations.” The word “inherent” 
has generated a fair bit of 
commentary. In Nicaragua, it was 
used to establish that the law on 
the use of force was part of 
customary international law 
independent of the Charter 
itself (this was important for the 
purpose of escaping the US 
reservation to its declaration 
accepting the jurisdiction of the 
International Court). In the work 
of many expansionists (those who 
wish to extend the right to self- 
defense), it is used to justify 
readings of self-defense that take 


20 


it some way beyond the text of 
Article 51 itself (Bowett, 1958) and, 
more radically, it preserves the idea 
that sovereignty is prior to law, 
that the natural right to use force 
in self-defense 

pre-exists the law of self-defense. 
Of course, there are 
sovereigntists who take the view 
that some aspects of self-defense 
are beyond law (there is a hint of 
this in Nuclear Weapons). Dean 
Acheson said of the Cuban Missile 

Crisis: 


The power, position and prestige 
of the United States had been 
challenged by another state; and 
the law does not deal with 
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such questions of ultimate power - 
power that comes close to the 
sources of sovereignty. 
(Acheson 1963b) 


Mostly, however, contours of the 
relation- ship of law, sovereignty 
and virtue are con- ducted 
through legal texts and discourse. 
The central doctrinal debates in 
relation to self- defense turn 
respectively on the definition of 
an “armed attack”, the 
constraints on any response to an 
armed attack (implicating ques- 


tions of “necessity” and 
“proportionality”), the extent of 
any right to use force 


preemptively and the existence of 
a right to exercise force against 


non-state actors (particularly 
those located in foreign state 
territory). 


In order to activate a right to 
use force in self-defense, there 
must be an armed attack (Oil 
Platforms: paras 51, 61- 64 and 72; 
Nicaragua: para. 195) or, at least 
the immin- ent threat of one. 
What, though, is an “armed 
attack”? The consensus appears to 
be in favor of requiring the use of 
military force of a certain degree of 
intensity (Nicaragua: 191 and 195; 
Oil Platforms: 63- 64; Brownlie 
1963: 278) against a state’s 
territory, armed forces or 
embassies (and in the absence of 
that state’s consent) and the 
existence of some sort of intention 
on the part of the attacking state 
to bend the target state to its will 
(Chatham House Report 2005: 5). 
The aim, then, is to exclude minor 
or trivial uses of cross-border 


force (a rifle fired across a 
frontier) as well as more 
substantial but accidental 


infringe- ments’ of territory 
(inadvertent overflights by military 
aircraft or missiles). In Nicaragua, 
the ICJ made further, and more 
contentious, distinctions between 
“uses of force” (arming and 
sending irregulars or rebels into 
foreign territories) and “armed 
attacks” (invasions or the arming and 
sending of irregulars when such 
action acquired the gravity of an 
armed attack). The Court held that 
only the latter gave rise to a right 
to self-defense. These, apparently, 
semantic distinctions accord with the 
different language used in Article 
2(4) and Article 51 of the UN 
Charter and they are attempts to 
restrict the latitude for responsive 
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violence (particularly the sorts of 
collective self- defense that might 
have the effect of widen- ing a 
conflict). The Court, however, 
has been criticized (sometimes 
ridiculed) for making these 
distinctions (Higgins 1994). 

On the one hand, this could be 
charac- terized as a contest 
between a restrictionist 
tendency (present among judges 
at the ICJ) to reduce the scope 
for legitimate interstate violence 
as much as possible, and an 
expan- sionist effort to limit the 
constraints on defensive force or 
maximize the range of 
permissible responses to threats 
and infringe- ments. But, on the 
other hand, this debate is also 
about the relationship between 
and among sovereigns 
(Koskenniemi 2002). 

These struggles re-emerge in 
three fur- ther doctrinal debates. 
In Oil Platforms, the Court found 
that any use of force in self- 
defense must be “necessary and 
proportion- ate” (Oil Platforms: 
para. 51). This was held to be a 
“rule of customary international 


law” (Legality of Nuclear 
Weapons: para. 41). The 
Nicaragua court, rather 
unhelpfully, emphas- ized that 


action in self-defense ought to be 
“proportional to the armed 
attack and neces- sary to respond 
to it” (Nicaragua: para. 176). 
Necessity, then, refers both to 
the lack of a reasonable 
alternative means of ending or 
averting the attack and the 
reasonableness of the military 
measures taken. 

This rule was given some 
elaboration in the discussion of 
the US attack on the Iranian oil 
installations in 1986 and 1988. 
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Here, the Court found that this use 
of force was dispropor- tionate 
because Operation Praying Mantis 
(encompassing widespread attacks 
on Iranian interests) was an 
incommensurate response to a 
single assault on one US ship, 
which dam- aged but did not sink 
the ship, killed no US personnel 
and was of unknown origin (Oil 
Platforms: para. 77). The Court 
found, too, that there was a lack of 
necessity for the attacks (they 
were not required to prevent 
Iranian mining of the Straits, 
there were no demands made to 
the Iranians requiring them to 
cease employing force from the 
platforms and some of the US 
attacks had been merely 
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“opportunistic”). The Court 
rejected also the US argument in 
this case that there is a “measure 
of discretion” when undertaking 
good faith evaluations of essential 
interests (Oil Platforms: para. 73). 
For the Court, such evaluations 
were not a matter of subjective 
tests (para. 43) but law. 

Questions of proportionality and 
necessity, however, are most often 
auto-interpretive thereby 
affording precisely this sort of dis- 
cretion. There always will be a 
clash of sovereigns or a conflict 
between restriction- ist and 
expansive reading of the law. In 
the case of the Afghanistan 
intervention, some scholars 
(viewing the matter from the per- 
spective of Afghan sovereignty) 
argued that the invasion and 
occupation of a whole country 
could not possibly be 
proportionate to the destruction 
of two buildings in New York City 
(e.g. Myjer and White: 2002). 
Another group of scholars argued 
that proportionality and necessity 
had to be con- sidered from the 
perspective of the attacked state 
(e.g. Lowe, Chatham House 2005: 
44). For the United States, it 
appeared perfectly reasonable to 
occupy the country in order to 
eliminate the Taliban, a 
government that had given 
succour to the group responsible 
for the attack on the Twin Towers. 
It is difficult to know how such 
arguments about propor- tionality 
and necessity ought to be 
resolved except by courts making 
the sorts of some- times arbitrary 
and assertive judgments found in 
some ICJ jurisprudence on the 
matter. 

A second doctrinal debate has 


been pre- occupied with the 
relationship between Afghanistan’s 
responsibility for the attacks on the 
United States and the US right to 
use force in self-defense against 
terrorists operating from Afghan 
territory. In relation to terror- ism 
and state responsibility generally, 
there are two relatively 
straightforward cases and one 
much more complicated matter. 
The two simple cases involve 
terrorists operating from non- 
sovereign territory (e.g. outer 
space or, more likely, the high 
seas) or from bases in a state 
where that state has actively 
supported, 
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or failed to take reasonable 
measures to pre- vent, such 
activities. In each of these cases, 
the exercise of self-defense is 
uncontroversial. The difficult case 
occurs when there is an armed 
attack emanating from a state 
territory where that state does 
not incur state respon- sibility 
for the attack (i.e. the actions of 
the non-state group cannot be 
attributed to the state in 
question). Again, two views 
emerge. One group of 
commentators and judges point 
to the problems inherent in 
permitting a use of military force 
in self-defense against a state 
that has committed no wrong 
under international law (Armed 
Activities 2005: 146-7). Another 
group wonders how it can be 
that the necessity of self-defense 
can turn on the responsibility of 
the host state rather than the 
sovereign rights of the attacked 

state (Chatham House 2005: 8; 

Armed Activities, Separate 
Opinion of Judge Simma: 7-12). 
This latter view suggests that if it 
is necessary for the US to 
invade Afghanistan in order to 
prevent further attacks on US 
territory, then such force 
constitutes lawful self-defense. 
Once again, though, it is unclear 
how such a dilemma ought to be 
resolved from within a legal 
tradition in which there is an 
allergy to choosing one set of 
sovereign rights over 

another. 

The final doctrinal debate 
concerns pre- emptive self- 
defense. The Bush administra- 
tion placed this debate center- 
stage with its National Security 
Strategy initiative in 2002 but 
lawyers have wrestled with this 
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problem since, at least, the 
Caroline case. Strict con- 
structionists have argued that since 
Article 51 permits self-defense 
only when there is an “armed 
attack”, there can be no right to 
use force in anticipation of an 
armed attack. This position has 
been seriously eroded from at least 
three directions. Another group of 
textualists have argued that the 
word “inherent” in Article 51 
incorporates either a pre-existing 
right to anticipatory self-defense 
(Caroline) or an equivalent post- 
1945 customary right. Others 
have argued that an “armed 
attack” begins from the moment a 
decision to use force has been 
made or from the moment such 


LAW AND FORCE IN THE TWENTY-FIRST CENTURY 


a use of force has become 
imminent (this collapses 
altogether the distinction between 
self-defense and anticipatory self- 
defense) (Dinstein 2001: 172). 

Finally, there are those who 
have taken a pragmatic or 
“policy-oriented” approach to 
argue that the advent of nuclear 
weaponry or the speed of modern 
armies or some rad- ical change 
of circumstances have made it 
impossible to reject a right to 
anticipatory self- defense. In each 
case, however, the formula for 
anticipatory self-defense has been 
yoked to a finding of imminence 
and this, in turn, has been linked 
to some notion of immediacy or 
temporal proximity. 

The Bush Doctrine departed 
from all of these traditions to 
develop an expanded idea of self- 
defense based on preventative 
war. As President Bush put it in 
his West Point speech in 2002: 
“We must take the battle to the 
enemy, disrupt his plans, and 
confront the worst threats before 
they emerge” (Bush 2002b). 
Imminence remains relevant; 
indeed there is considerable effort 
made to ground the new doctrine 
in old precedents (notably 
Caroline): “We must adapt the 
concept of imminent threat to the 
capabilities and objectives of... 
rogue states and terrorists.”° 
However, this form of preemptive 
self- defense relies on a modified 
version of “imminence”. It is no 
longer the imminence of the 
attack that is controlling but 
instead the likely emergence of an 
irreversible threat. This 
conception of self-defense is 
heavily weighted in favor of the 
respond- ing state. This may 


explain why it suits the dominant 
hegemon. The 2003 intervention in 
Iraq is often cited as an example of 
the Bush Doctrine in practice, 
although the emphasis throughout 
the period immediately prior to the 
war was on issues of collective 
security. Still, it is no doubt true that 
figures in the Bush administrations 
and prominent voices in the 
political and media establishments 
in the US believed this was a test 
of preemption’s credibility (Soafer 
2003). In this sense, the existence 
or non-existence of WMDs was 
somewhat beside the point from 
the per- 
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spective of preemption. What 
counted was the possibility or 
probability of Iraq emerg- ing at 
some point in the future as a 
threat to US security. The 
preemptive war was about 
Saddam’s psychology not Iraq’s 

current capability. 
Needless to say, this invocation 
of a rather distant prospect of 
emerging danger failed to 
attract many adherents to the 
idea of pre- emption in Iraq. No 
doubt, the current weight of 
legal opinion favors heavily the 
existence of a right to 
anticipatory self- defense in 
cases of imminent attack (this 
has been confirmed in the 
Secretary-General’s In Larger 
Freedom Report 2005: para. 124) 
or “irreversible emergency” 
(Chatham House 2005: 5) but 
there is precious little support 
for any expanded right to engage 
in preven- tative wars (a short- 
lived and roundly con- demned 
“Howard Doctrine” says 
something about the status of 
this form of self-defense; more 
tellingly still, the UK Attorney- 
General, Peter Goldsmith, 
condemned the doctrine in a 
statement to the House of Lords 
in April 2004 (UK Attorney 
General 2004). It may be, of 
course, that what is being 
argued for, most often implicitly, 
by the United States in its 
National Security Strategy and 
by some (largely western) ex- 
pansionists are exceptional 
rights to employ force in self- 
defense (Simpson and Wheeler 
2007). One way to understand 
the doctrine of self-defense is to 
see it as constructed around an 
asymmetrical distribution of 
rights (Simpson 2004). No 
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longer a universal right to use 
force when attacked, it becomes a 
right subject to expansion when 
the great powers (say, the United 
States or Russia) act in the name 
of security, or international 
community or democracy, and 
contraction when less virtuous or 
powerful states (say, Iran, or 
Vietnam in 1979) claim to employ 
it as part of their repertoire of 
sovereign rights. The elasticity of 
the language used makes this ten- 
dency less visible than it might 
otherwise be. It becomes possible 
both to justify and con- demn 
virtually every act. Thus, even 
relatively sophisticated 
articulations of the self-defense 
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norm, such as those found in the 
Chatham House statement, rely 
on open-ended phrases such as 
“each case will necessarily turn on 
its facts” or “depending on the 
circum- stances” and on 
subjective references to “good 
faith” (Chatham House 2005: 7- 
8). 
To conclude, the law of self- 
defense is a painfully constructed 
abstraction. It embod- ies an effort 
to constrain war through law while 
at the same time permitting wars 
in the name of (self-judged) 
sovereign rights. It purports to 
yield generalizable norms of 
behavior and yet has been 
regularly interpreted to support 
expansive readings where elite 
powers use defensive force and 
restricted readings where outlier 
states respond to perceived 
aggres- sions. The law of self- 
defense is a conversa- tion 
between legal pacifism (or 
abolitionism), sovereign vanity and 
self-preservation, and the sense 
that justifications for defensive 
force turn, to an extent, on the 
virtuousness of those employing 
this form of force. 


Collective 
humanity 


security, 


Along with self-defense, Security 
Council- authorized uses of force 
represent the other 
uncontroversial exception to the 
prohibi- tion on non-consensual 
uses of armed force between 
states.© Indeed, the UN founders 
in San Francisco envisaged the 
eventual eclipse of self-defense 
altogether as the Council took full 
responsibility for international 


security. In fact, the reverse 
occurred, at least initially. By the 
turn of the century, scholars such 
as Michael Reisman were calling 
for expanded forms of 
unilateralism to compen- sate for 
the moribund nature of the collec- 
tive security order (Reisman 
2000b). 

This security order, articulated in 
Chapter VII of the Charter, was 
based on the assump- tion that the 
Council, on finding that a threat to 
the peace, breach of the peace or 
act of aggression had occurred 
(Article 39), would take measures 
(first provisional (Art- icle 40) then 
coercive (Article 41) and finally 
military (Article 42)) to restore or 
maintain 
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international peace and security. 
These “measures” might be 
effected by a state or group of 
states acting with the 
authorization of the Council or, in 
the case of military force, under 
Article 42, the UN’s own would- 
be standing army (to be 
established under a UN Staff 
Command in Article 43- 47) might 
deploy to confront an aggressor 
state. FDR believed that this 
system would work best where 
the great powers acted in 
concert to regulate or discipline 
a largely disarmed world (this 


was the “Four Policemen” 
model). 
A law of unintended 


consequences began to operate 
almost immediately. Prior to the 
Gulf War in 1991, US-Soviet 
strategic rivalry paralyzed the 
Council and meant that a UN 
standing army could not be 
created. The Council authorized 
various activities but these were 
either exceptional Chapter VII 
interventions (in Korea in 1950) 
or consent-based peacekeeping 
activ- ities not even envisaged by 
the drafters of the Charter 
(Congo 1960; Kosovo 1999). 

The Iraq crisis may be 
regarded in retro- spect as a 
crisis for collective security but 
it was an opportunity, too. In 
1991 the Security Council 
authorized, in Resolution 678, 
collective action to expel the 
Iraqi army from Kuwait. A 
coalition of largely western 
forces, acting in combination 
with the Kuwaitis, launched a 
successful and brief war against 
Iraq. This was the _ Charter’s 
paradigm case of collective action: 
perhaps its only one. Saddam 
Hussein’s Iraq was the Charter 
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enemy from central casting. The 
Charter had, after all, been 
designed around the idea that 
there would be no repeat of the 
inaction of the League in the face 
of the insidious inter- war 
aggressions of middle powers 
(Italy in Abyssinia, Japan in 
Manchuria). It was this inaction 
that was thought to have embold- 
ened Hitler (this explains the talk of 
appease- ment in relation to Iraq). 
Saddam’s Iraq precisely was a 
middle power: weak enough to be 
overborne in brief war but 
powerful enough to pose as a 
plausible threat to inter- national 
peace and security. 
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The Gulf War in 1991 initiated a 
change in the UN’s self-image and 
in the potential uses of collective 
security. Paradoxically, this one 
paradigm instance of intervention 
her- alded a shift in Council policy 
towards all sorts of action 
unanticipated at San Francisco 
and of debatable constitutionality. 
In the case of Somalia, the 
Council authorized a human- 
itarian intervention, and the war 
in the former Yugoslavia resulted 
in resolutions embroiling the UN 
in a civil war and the 
establishment by the Council, 
acting under Chapter VII, of a war 
crimes tribunal (Security Council 
Resolution 827). The Council has 
in recent years initiated its own 
war on terrorism establishing 
oversight com- mittees (e.g. 
Resolution 1373) and placing 
individuals on lists of known 
terrorists. Most of this has been 
politically contentious (is it 
prudent for the UN to become 
engaged in humanitarian 
interventions (see Blackhawk in 
Somalia) or in civil wars (the 
Srebrenica debacle)?). And, despite 
the Council’s appar- ently 
unconstrained powers in Articles 
25 and Chapter VII of the 
Charter, there are concerns that 
it may have  overreached its 


constitutional authority (Alvarez 
1995; Lock- erbie 1998; Tadic 
1995). 

The Iraq and Kosovo 


interventions pre- sented quite 
different and rather unexpected 
problems for collective security. Up 
until this point, disagreement 
turned on the desirabil- ity of 
collective security and, in a less 
visible debate, on the extent of 
the Security Council’s powers 


under the Charter. Few questioned 
whether the Council had auth- 
orized war in 1950 or in 1994 or 
in 1991. It seemed clear that a 
combination of the appropriate 
voting pattern and language (the 
Council invariably referred to using 
“all necessary measures” in 
resolutions authoriz- ing war) 
would activate a right to intervene. 
The Kosovo war, however, raised 


two fur- ther, unexplored, 
possibilities. First, could a 
sequence of resolutions 


characterizing a situ- ation as a 
threat to the peace but not giving 
explicit authorization to use force 
be inter- 
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preted as an implicit 
authorization? Second, might it 
be the case that an intervention 
ille- gal under the rules of the 
UN Charter could still be 
deemed legitimate because of 
some combination of necessity 
(i.e. the necessity to end a 
humanitarian catastrophe) and 
Security Council condemnation 
or censure of the offending 
state? 

For the time being, it is 
premature to say that a doctrine 
of implicit authorization has 
emerged from only a handful of 
cases (House of Commons Foreign 
Affairs Committee 2000), 
particularly given the opposition 
of China and Russia to this 
interpretation of the resolutions 
passed shortly before the Kosovo 
war in 1999. Legitimacy, too, is 
under- developed (Tom Franck’s 
The Power of Legitimacy is a 
notable exception (Franck 1990)) 
as a norm capable of explaining 
or justifying interventions.’ 

The war initiated by the 
“Coalition of the Willing” in Iraq 
in 2003 received very little 
backing from international lawyers 
around the world (a small group of 
US academics and gov- ernment 
lawyers defended the war). In 
this case, the problem was one 
of interpretation rather than 
doctrine. The collective security 
argument for the war, superbly 
articulated on March 7 by the UK 
Attorney-General, Lord 
Goldsmith, in a memorandum 
that was kept from the British 
people and Cabinet until several 
years later, turns on the 
existence of a resolution (678) 
expressly authorizing war (but 
passed in 1991) and allegedly 
revived by a later resolution 
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(1441) passed in October 2002. 
What lawyers, and it is fair to say 
also many politicians, argued over 
was the form of words contained 
in Resolution 1441. The 
Americans and British argued that 
since this resolution had afforded 
Iraq “a final oppor- tunity” to 
comply with earlier resolutions and 
avoid a serious breach of its 
obligations, and since Iraq had 
failed to take the opportunity and 
had continued to be in serious 
breach, the US and the UK had 
been authorized by the Council, 
prospectively, to take action on 
March 20, 2003. Put in different 
terms, the 
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original authority contained in 
Resolution 678 had been revived 
by the failure to com- ply with 
Resolution 1441. The French posi- 
tion (shared to an extent by the 
Russians, the Chinese and many 


international lawyers) was that 
Resolution 1441 contained no 
“auto- maticity” and, indeed, 


required the Council to reconvene 
to consider Iraq’s behavior. This, 
and the UN’s repeated reference 
to its pre- rogatives on the 
question of Iraq, made any 
unilateral action by a small group 
of Council members acting without 


a specific, explicit and 
contemporaneous resolution, 
unlawful. 


The intensely contested nature 
of the Iraq war and collective 
security in general can be 
explained partly by the existence 
of the three models of law and 
war discussed at the beginning of 
this chapter. Legalists con- 
cerned with the integrity of the 
Charter and the need to preserve 
the constraining power of law 
have worried that Council activism 
has strayed into areas where the 
Council has no writ or where the 
Council has become a tool to 
promote hegemonic ends through 
war. Sovereigntists, meanwhile, 
have encouraged the Council to 
act in cases where state secur- ity 
is threatened but have been less 
enthusi- astic about more 
muscular or programmatic forms 
of intervention to promote human 
rights or counterterrorism. 
Finally, there is a humanitarian- 
aspirational camp that views the 
Council as a vanguard organ 
capable of pursuing all sorts of 
designs for enlarged security or 
humanity or peace. 


These threads have come 
together over the difficult question 
of humanitarian interven- tion. To 
what extent should the 
international community protect 
vulnerable populations located in 
oppressive states? This is an ancient 
question; Grotius and Suarez were 
each engaged with it and it has re- 
emerged at different points in the 
history of international law. In the 
1970s international law aca- 
demics debated the desirability of 
unilateral humanitarian 
interventions and developed 
“criteria” for interventions (scale of 
suffering, likelihood of success, 
duration and scope of 
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possible humanitarian 
interventions were discussed 
(Bangladesh 1971, Cambodia 


1979) and the development of a 
customary right of inter- vention 
was mooted. Scholars disagreed 
and then they lost interest. 

Twenty years later the 
Security Council intervened to 
protect civilians in Mogadishu. 
This, however, ended badly and 
there was no significant 
intervention in the Rwandan 
genocide. Humanitarian 
intervention had become a 
troubling idea. The Security 
Council had the power to 
authorize inter- ventions along 
these lines but, commonly, 
lacked the will. States acting 
unilaterally sometimes possessed 
the inclination but lacked legal 
authority to intervene. Mean- 
while, argument raged between 
those eager to engage in wars 
for humanity (Blair 1999), those 
who were worried that this 
would be cover for new variants 
of hegemony, those who 
continued to hold on to the idea 
that sovereignty remained a 
barrier to such interventions and 
those who believed that 
concerns about humanity were 
fraudulent (as Carl Schmitt put 
it: “He who invokes humanity 
cheats” (Schmitt 1996)). 

In 2000 the International 
Commission on State 
Sovereignty, a Canadian- 
sponsored group of elite 
policymakers and lawyers, 
published a document outlining a 
“Respon- sibility to protect” 
(ICISS 2000). This idea received 
further elaboration and status in 
the Secretary-General’s High- 
Level Panel on Threats, 
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Challenges and Change in 2004 
and was endorsed by Kofi Annan 
himself in his major reform 
statement, In Larger Freedom 
(2005). The doctrine is grounded 
in two uncontentious propositions 
and two more novel formulations. 
Advocates of a responsib- ility to 
protect argue that sovereign states 
have a duty to protect the human 
rights of their own citizens (this 
seems self-evident given the slew 
of human rights conventions to 
which states have signed up) and 
that the Security Council has a 
right to authorize humanitarian 
interventions to protect acutely 
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vulnerable people (this, too, is 
unremarkable given the language 
of Chapter VII and, in particular, 
Article 39). These two norms, of 
course, give no protection at all to 
the victims of Rwandan- or 
Guatemalan-style genocides. They 
are the victims of pathological 
sov- ereign states (their own 
sovereign state) and passive 
international organizations. The 
High-Level Panel, then, suggests 
two sup- plementary norms. The 
first provides a duty or 
responsibility on the part of the 
inter- national community to take 
action against states. In 
particular, the Security Council is 
required to engage in a policy 
analysis, guided by a normative 
framework, not unlike that 
developed by the 1970s’ scholars, 
discussed earlier. The second 
norm, barely adverted to, might 
permit states to act uni- laterally 
where there has been no response 
from either the host state or the 
responsible international 
organization. 

This “responsibility to protect” 
norm is preoccupying international 
lawyers at present precisely 
because it draws together the 
three thematics that form the 
core thesis of this chapter. It 
negotiates with a legalist pacifism 
that wants to constrain force 
through law and forbid uses of 
force whose justification is derived 
from supervening and highly 
contested notions of humanity. It 
offends a sovereign centrism that 
insists on the inviolability of 
borders and is suspicious of the 
motives and intentions of the 
great powers. And, finally, it 
advances a programmatic, 
cosmopolitan conception of 


community, and furnishes that 
community with reasons and 
justifications for using military 
violence to advance or protect its 
key values. This is the very stuff of 
the ius ad bellum and represents the 
past, present and future of 
collective security discourse. 


Arguing about war 


Law and force in the twenty-first 
century will be shaped to some 


extent by technolo- gical 
developments (computer-attacks, 
new weaponry, _ soldier-robots), 
environmental 
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transformations (the much 
discussed re- source wars over 
oil, water and minerals) and 
political pathologies (the decline 
of reflective democracy in western 
industrialized nations, the rise of 
a post-democratic Russia, the 
increasing military assertiveness 
of an economically emboldened 
China). How- ever, there is an 
equally significant terrain of 
language and law that will 
determine how wars are 
understood and when they might 
be fought. At the beginning of 
the twenty- first century, it might 
be said that war has been 
abolished or that the abolitionist 
tend- ency has prevailed in Martin 
Wight’s domain of _ eternal 
recurrence and repetition. But 
this is not the legalist utopian- 
pacifism with which one branch 
of international law will always 
be associated. Instead, this 
termina- tion is a_ linguistic, 
rhetorical and juridical turn 
embedded in the practice of war 
and the repositioning of 
international legal and polit- ical 
institutions (most notably the 
United Nations). At one level, 
war as a method of control has 
been displaced by political, eco- 
nomic and cultural hegemonies. 
To reverse von Clausewitz, 
politics is the continuation of 
war by other means. More 
significantly, in some of our 
linguistic and institutional 
practices, war has become 
peace. Previously (in some 
respects) oppositional, the 
language of peace has displaced 
entirely the language of war. The 
international community now 
deploys its military forces in 
peacekeep- ing, peace building, 
peace enforcement and so on. 
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The great powers, meanwhile, no 
longer fight wars but are instead 
engaged in what Carl Schmitt 
called “pest control” (usually 
termed anti-insurgency operations 
or counterterrorism). 

It has always been the case that 
such wars have been justified as 
exceptions to the prohibition on 
the use of force. Increasingly, 
however, the policing wars of the 
contem- porary era are regarded 
as having tran- scended the 
prohibition altogether. Pacifism, 
sovereignty and humanity are 
conjoined in a legal order 
dedicated to abolishing wars by 
fighting them. 
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4 Of course, international law has 
developed to cover these activities 
(antiterrorism conven- 


tions, human rights standards, the 
application of war crimes law to 
internal armed conflict). 

5 National Security Strategy of the 
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(September 2002), part I. 

6 The use of force by invitation of the 
host gov- ernment is deemed to be 
lawful. See Armed Activities (Congo 
vs. Uganda) at paras 42-54 for an 
interesting discussion of consent or 
invita- tion in this context. 

7 For example, a Whitehall 
spokesman was quoted as saying, in 
relation to the proposed in- vasion 
of Iraq: “What will be important is 
that what we are being told to do 
has legitimacy. Legitimacy can 
derive not just from a UN man- 
date. Lawful and legitimate are not 
necessarily the same thing” 
(Richard Norton Taylor, “Threat of 
war: Blair to order invasion this 
month: tanks will form the core of 
British con- tingent”, The Guardian, 
October 8, 2002: 12. 
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The nature of US engagement 
with international law: making 


sense of apparent 
inconsistencies 


Shirley V. Scott 


The attitude of the US towards 
international law often appears full of 
contradictions, which critics tend to 
characterize as hypocrisy. This chapter 
seeks to move beyond criticism or 
defense of the nature of US 
engagement with international law in 
order to make better sense of the 
apparent inconsisten- cies. Three 
features of the US engagement are 
identified and explored: the US uses 
international law to disseminate its 
policy preferences; the US seeks to 
protect its own policy choices and legal 
system from external influence via 
international law; and, with some 
provisos, the US _ takes legal 
obligations seriously. Individually and 
in com- bination, these three factors 
can help account for many seemingly 
anomalous actions or inactions of the 
US as well as provide a basis on 
which to identify elements of change 
and continuity in the nature of the US 
engagement with international law. 


The United States has in recent 
years come under considerable 
criticism for its seemingly 
21 


undesirable attitude towards 
international law. Given that the 
US is known as a legal- istic 
country whose rhetoric has made 
much of the ideals of democracy and 
the rule of law, displays of apparent 
US disregard for inter- national law 
have been disappointing and vir- 
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tually incomprehensible to many 
observers, particularly in 
countries closely allied with the 
US. The US treatment of 
detainees during the war on 
terror, the failure of the Bush 
admin- istration to join the new 
International Criminal Court, its 
rejection of the Kyoto Protocol, 
and the fact that the US has 
yet to become a party to a 
number of the key global human 
rights treaties, are typically 
interpreted as a sharp divergence 
from strong US support for 
international law in the early 
post-Second World War years. 
Beyond re- cognizing that some 
practices of which the US is 
accused, such as torture - are 
not open to justification - this 
chapter does not aim to excuse 
or condemn the US. Rather, the 
chapter seeks to provide the 
context within which to make 
sense of apparent anomalies and 
to highlight elements of both 
continu- ity and change in the 
US approach towards 
international law. Three features 
of the US engagement are 
identified and explored: the US 
uses international law to 
disseminate its policy 
preferences; the US seeks to 
protect its own law and policy 
from external influ- ence via 
international law; and, with 
some provisos, the US takes 
legal obligations seriously. 
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Is there an identifiable US 
approach to international 
law? 


There are numerous seeming 
contradictions and anomalies in 
the US approach to inter- national 
law. The US has long been 
regarded as the leading protector 
of human rights, but the US has 
ratified few of the major human 
rights instruments; the US has 
supported most moves towards 
international courts and tribunals 
but is rarely prepared to itself be 
subject to a third party 
adjudication; the US constitution 
appears to accord high status to 
international law but the US legal 
system is in practice relatively 
closed to the influence of 
international law; and the US 
refers often to the importance of 
the international rule of law in its 
foreign policy rhetoric but does 
not always seem to want to 
support the further development 
of that system. One of the most 
common criticisms of the US in 
rela- tion to international law is 
that the US is hypocritical - it 
does not want to behave in 
relation to international law as it 
tells others they should. The US 
justified its invasion of Iraq in 
part on Iraqi non-compliance with 
international law and yet the US 
invasion was itself in blatant breach 
of the international law on the use 
of force. 

Attempts to explain recent 
undesirable actions of the US in 
simple dichotomous terms as a 
shift from multilateralism to 
unilateral- ism, or from embracing 
to rejecting, are inadequate, for 
there are always exceptions. 
While much recent US action has 
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been of a unilateral nature, there is 
considerable multi- lateral law with 
which the US still engages and, 
while unilateralism is often 
referred to in negative tones, 
unilateralism may on occasion be a 
positive and effective mode of 
action. It is difficult to claim that 
the US has “rejected” international 
law when in 2006 alone it entered 
into 429 new international 
agreements and treaties (Bellinger 
2007). The question thus arises as 
to whether it is possible to identify 
any patterns in the nature 
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of the US engagement with 
international law or whether it is 
simply a mix of contra- dictions, 
excuses, and anomalies. If there 
appears to have been a shift in 
the US atti- tude towards 
international law during the 
Bush administration or since the 
end of the cold war, is it simply a 
case of the US going from being 
an ardent supporter of interna- 
tional law and its further 
development to an avoider and 
spoiler, or is it possible to at 
least in part reconcile recent 
behavior with traditional US 
rhetoric and actions highly 
supportive of international law? 
The objec- tive of this chapter is 
to try to articulate some of the 
patterns in the nature of the US 
en- gagement with international 
law so as to make better sense of 
the apparent inconsistencies and 
changes. 

Some scholars of IR might 
object to the task of defining a 
set of characteristics of the US 
engagement with international 
law. Talk of the US as a single 
unit might be consid- ered 
problematic because such an 
approach appears to be treating 
the state as a monolithic entity, 
overlooking the fact that the US 
includes several branches of 
government as well as numerous 
interest groups and individuals 
with strikingly divergent 
understandings of what 
international law is all about. 
While the fullest explanation at 
the lowest level of analysis of 
any specific US action or inac- 
tion in relation to international 
law would undoubtedly be made 
at the sub-state level, it is indeed 
worthwhile to seek to identify 
patterns in US behavior, if only 


because the US participates in the 
system of inter- national law as a 
single unit; the United States is a 
single “subject” of international 
law. Providing a picture of what 
the US “usually does” in relation 
to international law will not only 
facilitate reconciling apparent 
con- temporary inconsistencies in 
US actions but will provide a 
basis on which to discern ele- 
ments of continuity and change 
over time. Three such 
characteristics will be defined and 
explored. 


21 


SHIRLEY V. SCOTT 


The US uses international 
law to disseminate its 
policy preferences 


The use of international law to 
disseminate US policy 
preferences was a very strong 
feature of the international order 
established in the wake of the 
Second World War. In his writing 
on “liberal hegemony”, John 
Ikenberry (2000) has emphasized 
that the success of post-1945 US 
foreign policy owed much to the 
spread of international law and 
institutions. In the case of some 
treaties, such as the UN Charter 
and the Antarctic Treaty, the US 
provided the draft text. In some 
instances the draft was based on 
recent US leg- islation and so 
reflected a shift in US policy. The 
1972 Convention on the 
Prohibition of the Development, 
Production and Stockpil- ing of 


Bacteriological (Biological) and 
Toxin Weapons and on Their 
Destruction followed the 


unilateral 1969 US announcement 
that the US would renounce the 
possession and use of lethal and 
incapacitating biological weapons 
and destroy its entire stockpile 
(Tucker 2002: 107). The US took 
unilateral action in the 1970s to 
control aerosol emis- sions of 
CFCs ahead of the negotiation of 
the 1985 Vienna Convention for 
the Protection of the Ozone Layer 
(Scott 2004a: 268). In a number 
of cases, international law can 
thus be understood to have in 
effect extended US policy foci to 
other countries. Negotiations 
have still taken place, but the 
initiative, the issue and approach 
adopted in the resultant treaty 
came from the US. 
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The 1972 Marine Mammal 
Protection Act provided for a 
moratorium on the tak- ing of all 
marine mammals and products in 
the United States and prohibited 
their importation. The Act required 
United States officials inter alia to 
endeavor to negotiate a binding 
international convention that 
would ensure comprehensive 
protection for marine mammals. 
The US took its new anti- whaling 
policy to the United Nations 
Conference on the Human 
Environment in Stockholm, and 
from there to the Inter- 
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national Whaling Commission 
(Scott 2004b: 130 - 43). The 
Commission finally agreed to a 
moratorium on commercial 
whaling, which took effect in 
1986. In 1977 the US Congress 
passed the Foreign Corrupt 
Practices Act (FCPA), which was 
aimed at curbing overseas 
bribery of public officials by US 
corporations. Out of concern 
that US corporations had been 
put at a competi- tive 
disadvantage by the FCPA, 
Congress in 1988 urged the 
executive branch to neg- otiate 
prohibitions on bribery within 
the OECD (Glynn, Kobrin and 
Naím 1997: 19). This generated 
the momentum that in 2003 gave 
rise to the UN Convention 
against Corruption. 

This first identified feature of 
the US relationship with 
international law is one 
regarding which there appears 
to have been some shift in recent 
years. Many people hoped that 
the end of the cold war would 
usher in an era of enhanced 
international co- operation and 
reliance on international law. 
But in the US there was in some 
quarters a sense that the US, as 
the sole superpower, could now 
achieve its objectives without 
incurring formal legal obligations 
(Taft 2006: 504). A number of 
academic commentators in the 
US have promoted the idea that 
inter- national law is a strategy 
used by the weak against the 
strong, the implication being 
that the most powerful only 
stand to lose through 
participation in the international 
legal system (Rivkin and Casey 
2000/2001: 35). This con- trasts 
strikingly with the notion of 


international law as an effective 
means for the powerful to 
disseminate their policy 
preferences. Paul Kahn wrote in 
2000, for example, that “appeals 
to international law have been 
one of the tools available to 
weaker States in their battles 
with more powerful states” (Kahn 
2000: 1). Such ideas have 
permeated official thinking. 
According to the 2005 National 
Defense Strategy (at 5): “Our 
strength as a nation state will 
continue to be challenged by 
those who employ a strategy of 
the weak using international fora, 
judicial processes, and terrorism.” 
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US use of international law to 
disseminate its policy preferences 
has during the Bush 
administration been 
overshadowed by a prominent use 
of non-treaty forms of policy 
dissemination. The Introduction 
to the 2002 US National Security 
Strategy referred to coalitions of 
the willing which can “aug- ment” 
longstanding alliances such as the 
UN, the WTO, the OAS and NATO. 
Critics charge that in the case of 
Iraq, the “coalition of the willing” 
was not used so much to aug- 
ment the United Nations but to 
replace UN authorization. One 
significant area of policy in which 
the US has drawn on non-treaty 
forms of cooperation, developing 
a loose coalition within which it 
negotiates a series of bilateral 
rather than multilateral agree- 
ments, is climate change. On July 
28, 2005 the US, Australia, China, 
India, Japan, and the Republic of 


Korea presented a “Vision 
Statement for an Asia-Pacific 
Partnership for Clean 


Development and Climate”. Al- 
though the US denied that what 
came to be known as the AP6 and 
more recently the APP was 
intended as a replacement for 
Kyoto, the fact that the Bush 
administration had cat- egorically 
rejected Kyoto and favored such a 
coalition meant that in practice 
the US was proposing the AP6 as 
a substitute means of tackling the 
issue on a multilateral level. 

The US use of _ non-law 
approaches to issues requiring a 
collective or widespread response 
has in practice not been an 
outright rejection of law in favor 
of non-law because non-legal 
methods may serve as an impetus 
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to legal de- velopments and legal and 
non-legal processes have often been 
used in conjunction with each other. 
The US reaction to the threat of 
maritime terrorism post-9/11 offers 


a useful example. The US 
responded to the height- ened 
awareness of the threat of a 


maritime ter- rorist attack on a 
major US city by reviewing its 
domestic laws and policies and 
used both treaty and non-treaty 
methods to dissemin- ate these 
policy preferences at a global level. 
Non-treaty initiatives included the 
Container Security Initiative, 
aimed at identifying po- tentially 
dangerous containers well before 
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they entered the US, and the 
Proliferation Security Initiative, 
designed to interdict ships 
suspected of carrying WMD and 
missile-related technologies. The 
US also initiated and led a drive 
to improve interna- tional law on 
the subject. In January 2002 the 
US submitted a proposal to the 
International Maritime 
Organization on measures to 
strengthen maritime security on 
ships and in ports. By the end of 
that year the Con- ference of 
Contracting Governments to the 
International Convention for the 
Safety of Life at Sea had adopted 
a new International Ship and 
Port Facility Security Code, 
which was incorporated as a new 
Chapter of the 1974 International 
Convention for the Safety of Life 
at Sea (SOLAS) (Beckman 2005: 
250 fn 1). 

In acknowledging that the 
Bush admin- istration has made 
strong use of non-legal 
mechanisms to disseminate its 
policy prefer- ences it must be 
recognized that multilateral 
treaties have rarely solved the 
problems they were negotiated 
to solve. It is true that the use of 
ad hoc coalitions and 
agreements with no legal status 
does nothing to further the 
development of the system of 
international law, but it does 
avoid institutional blockages. The 
US can limit membership to a 
small group of like-minded states 
and then expand the group once 
momentum has been achieved 
(Byers 2004: 544). Constructing 
coalitions on an ad hoc basis may 
be more effective than large- 
scale multilateral treaty 
approaches, the documented 
deficiencies of which include the 


slow speed of negotiations, the 
lowest common denominator 
impact of large nego- tiating 
groups, and creative ambiguity in 
the treaty text (Kellow 2006: 
290). 

In some situations in which 
observers might have anticipated 
that the US would promote a 
multilateral treaty approach, the 
United States has in recent years 
sought resolutions of the UN 
Security Council. Security Council 
Resolution 1373 (2001), based on 
a US draft, required all states to 
take certain actions against the 
financing of terror- ist activities 
and established a committee of 
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the Council to monitor 
implementation of the resolution. 
Unlike previous Council decisions 
commanding states to take specific 
actions, there was no explicit or 
implicit time limit to the actions 
required of states; hence the 
resolution could be said to 
establish new binding rules of 
international law (Szasz 2002: 
902). Resolution 1540 (2004), 
requir- ing states to take certain 
specified actions to prevent non- 
state actors acquiring weapons of 
mass destruction, prompted some 
lawyers to argue that such 
legislative resolutions are beyond 


the powers of the Council 
(Elberling 2007). 
There are obvious practical 


advantages to the US of using 
Security Council resolutions in 
this way, including the relative 
speed of the negotiating process 
and the fact that by art- icle 25 of 
the UN Charter, members have 
agreed to accept and carry out 
the decisions of the Security 
Council. The introduction of 
“legislative” resolutions has 
sparked concern at the potential 
scope for this autocratic mode of 
imposing new law on the interna- 
tional community in contrast to the 
relatively more democratic 
method of multilateral treaty 
negotiations. To be perceived as 
legit- imate, such law making 
requires trust on the part of the 
less powerful states that the per- 
manent members of the Security 
Council will not abuse their 
powers but trust in US for- eign 
policy, methods, and motives has in 
recent years been in short supply. 


The US seeks to protect its 
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own policy choices and legal 
system from external 
influence via international 
law 


A second feature of the US 
engagement with international law 
is that the US guards keenly 
against other actors using the 
interna- tional legal system as a 
means of influenc- ing US law and 
policy, both foreign and domestic. 
The net effect of a lot of US-led 
multilateral treaty law has been 
that the US has influenced the laws 
and policies of others 
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in a way that is not true vice 
versa (Scott 2004c). The US has 
been strongly resistant to anyone 
else attempting to use 
international law as a way of 
changing US law or policies. The 
US did not support the 
Landmines Convention that, if 
ratified, would have impacted on 
US policy on the Korean 
Peninsula; neither has the US 
accepted the need for a new 
arms control treaty for outer 
space as has been promoted by 
China. According to the 2006 US 
national space pol- icy, the US 
will “oppose the development of 
new legal regimes or other 
restrictions that seek to prohibit 
or limit US access to or use of 
space” (US National Space 
Policy 2006: 2). Within the US 
there have in recent years been 
strong voices warning US policy 
makers to guard against the 
“threat” of inter- national law 
(Spiro 2000b); Rivkin and Casey 
have, for example, claimed that 
‘International law may prove to 
be one of the most potent 
weapons ever deployed against 
the United States” (Rivkin and 
Casey 2000/2001: 36). 

US resistance to the imposition 
on US society of external law can 
be said to have a long history: 


For the American Revolution 
was a rebel- lion against the 
imposition of transnational law, 
the precise issue being 
whether the British Parliament 
possessed the rightful authority 
to make laws for the internal 
affairs of the colonies. The 
colonists insisted that, as they 
had never been represented in 
the British Parliament, they 
could not accept such 
authority. The British 


disagreed, and so brought on a 
revolutionary conflict. 
(Rabkin 1999: 31) 


There has long been a view that 
leaving US law unsullied could 
strengthen US cohesion and 
identity and guard against foreign 
meddling in US affairs. While 
liberal inter- nationalists might 
point out that engagement in the 
international legal system 
inevitably involves some loss of 
national sovereignty or policy 
control, it is worth bearing in 
mind that the fact that the US 
took the lead in draft- ing so many 
of the significant post-Second 
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World War treaties together with 
its careful monitoring of the 
international law commit- ments it 
assumed subsequently, has meant 
that US participation in the system 
of international law has not involved 
nearly such a loss of inde- pendent 
decision-making capacity as it has 
for the average participant. 

This longstanding US care to 
protect its law and policy choices 
from external encroach- ment can 
help ous understand recent 
reluctance on the part of the US to 
participate in some significant 
new developments in interna- 
tional law. In the case of US 
hostility to the ICC, for example, 
it is true that there were specific 
aspects of the Statute that the US 
did not like, foremost among 
which was that it left open the 
possibility of a US national being 
brought before the Court despite 
the fact that the US had never 
ratified the Statute (Elsea 2006). 
The underlying grounds for US 
hos- tility towards the Court can, 
however, be understood to be that 
international judicial bodies and 
interested states would be able 
to use the Court to shape 
American policy. “An American 
president would be far less likely to 
use force if there were a genuine 
pos- sibility that US soldiers or 
officials, including himself, would 
face future prosecution in a 
foreign court” (Rivkin and Casey 
2000/ 2001: 40). 

The US has with few exceptions 
always guarded against the 
possibility of the US and its 
citizens being brought against 
their will before an international 
court or tribunal. Despite the fact 
that the Permanent Court of 
International Justice, established 
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in 1922, “owed something to the 
example of the US Supreme Court 
and much to the inspiration and 
leadership of American legalists” 
(Bailey 1974: 629), the US never 
ratified its Statute. The US did 
ratify the Statute of the Inter- 
national Court of Justice, but did 
so with the Connolly reservation 
by which the US declared exempt 
from the Court’s com- pulsory 
jurisdiction “disputes with regard 
to matters which are essentially 
within the domestic jurisdiction of 
the United States of America as 
determined by the United States 
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of America”. The United States 
has not only “unsigned” the 
Rome Statute of the ICC but has 
through its negotiation of 
bilateral “impunity agreements” 
actively sought to ensure that no 
US citizen ever appears before 
the Court. A notable exception to 
the pattern of the US shielding 
itself from being brought against 
its will before an international 
court is the US preparedness to 
be subject to the compulsory and 
highly legalized dispute 
settlement system of the World 
Trade Or- ganization, in whose 
establishment the US was a 
leader. 

Article VI of the US 
Constitution of 1789 declares 
that not only the Constitution 
and the Laws of the United States, 
but all treaties, “shall be the 
Supreme Law of the Land”; “the 
judges in every state shall be 
bound thereby, anything in the 
Constitution or laws of any state 
to the contrary 
notwithstanding”. The fact that 
the Constitution declares 
treaties to be the supreme law of 
the land might appear to suggest 
a much greater domestic 
acceptance of international law 
than, say, the UK system in which 
treaties have no domestic force 
unless explicitly incorporated into 
the national legal system via an 
act of parliament (Denza 2006: 
434). Indeed, the Supremacy 
Clause is gen- erally understood 
as having been intended to 
reverse the British rule, which 
the US would have otherwise 
inherited (Vazquez 2008). In 
practice, the apparent openness of 
the US legal system to 
international treaties has led to 
considerable focus being placed 


on ways of resisting what might 
potentially have been an 
overwhelming impact of 
international law on the domestic 
legal system. 

One means by which this has 
taken place has been through the 
judicially developed doc- trine of 
non-self-executing treaties. As 
early as 1829, Justice Marshall 
attached a proviso. to his 
statement affirming that in 
declaring treaties to be the law of 
the land, the US con- stitution 
was providing that in courts of 
jus- tice, a treaty is to be regarded 
as equivalent to an act of the 
legislature. A treaty was to be 
regarded as equivalent to an act 
of the leg- islative “whenever [the 
treaty] operates of itself 
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without the aid of any legislative 
provision. But when the terms of 
the stipulation import a contract, 
when either of the parties engages 
to perform a particular act... the 
legislature must execute the 
contract before it can become a 
rule for the Court” (Foster vs. 
Neilson (27 US 253 (1829)). A self- 
executing treaty is thus one to 
which the executive and courts 
are to give effect without awaiting 
an act of Congress. Non-self- 
executing treaties are treaties by 
which the US government has 
promised to take a specific course 
of action such as to enact a law 
and these re- quire congressional 
implementing legislation. An 
example of a non-self-executing 
treaty is the Genocide Convention 
by which the US undertook to 
make genocide a crime in the US. 
Although it need not necessarily 
have done so, the doctrine of non- 
self-executing treaties has, in 
practice, functioned as a 
mechanism by which the impact 
of inter- national law on US law 
and policy has been considerably 
constrained (Henkin 1996: 291- 
92). 

The fact that any treaty into 
which the US was going to enter 
was going to be “supreme” within 
the US legal system meant that 
particular care was to be taken 
before com- mitting to any treaty 
obligations. Treaties were to be 
entered into by the president only 
if two-thirds of the Senate were to 
concur.’ Because a political party 
rarely commanded a two-thirds 
majority, this constitutional 
provision required that a treaty 
have re- ceived broad political 
support before the US became 
party to it. Failure to achieve a 
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two-thirds Senate consent to 
ratification of a treaty has 
constituted another means by 
which the impact of international 
law on US law and policy has been 
minimized. It is not that the Senate 
has rejected a large number of 
treaties; in many cases a treaty has 
stalled before even being voted on 
in the Senate when the extent of 
opposition to the treaty has 
become apparent.” 

One whole category of treaties 
that the US has ratified at a very low 
rate is that of human rights treaties. 
The United States has signed 
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but not ratified the International 
Covenant on Economic, Social 
and Cultural Rights, the 
Convention on the Elimination of 
all Forms of Discrimination 
against Women, and the 
Convention on the Rights of 
the Child. It has neither signed 
nor ratified the two Optional 
Protocols to the International 
Covenant on Civil and Political 
Rights and the Convention on 
the Rights of the Child. The 
reluctance of the Senate to lend 
its con- sent to ratification of 
human rights treaties is 
exacerbated by the fact that 
these treaties typically address 
subjects that are primarily a 
matter of state law in the United 
States (Murphy 2004: 101). 

When it does ratify human 
rights treaties, the United States 
generally does so with a number 
of reservations, understandings 
and declarations (RUDs) that 
have the effect of severely 
limiting any independent 
influence of international law on 
US law or policy. Kenneth Roth 
has described how a treaty is 
subjected to systematic analysis 
by Justice Department lawyers, 
who: 


[C]omb through it looking for 
any re- quirement that in their 
view might be more protective 
of US citizens’ rights than pre- 
existing US law. In each case, a 
reser- vation, declaration, or 
understanding is drafted to 
negate the additional rights 
protection. These qualifications 
are then submitted to the 
Senate as part of the 
ratification package. 
(Roth 
348) 


2000: 


Hence, for example, although the 
United States ratified the 
International Covenant on Civil 
and Political Rights (ICCPR), its 
accession was accompanied by 
five reserva- tions, four 
interpretative declarations and 
five understandings. The US has 
entered the highest number of 
reservations by states parties to 
the Torture Convention, the 
Convention on the Elimination of 
Racial Discrimination and the 
ICCPR (Redgwell 2003: 394). In 
the case of the ICCPR, three out of 
four states have ratified the treaty 
with- out a single reservation, 
whereas the US has 
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entered 11. While article 7 of the 
ICCPR states, inter alia, that no 
one shall be subjected to torture or 
to cruel, inhuman or degrad- ing 
treatment or punishment, the US 
has entered a reservation that: 
“[T]he United States considers itself 
bound by article 7 to the extent that 
‘cruel, inhuman or degrading 
treatment or punishment’ means 
the cruel and unusual treatment 
or punishment prohibited by the 
Fifth, Eighth, and-or Fourteenth 
Amend- ments to the Constitution 
of the United States.” The 
practice of seeking to limit 
acceptance of a treaty to only those 
provisions already provided for in 
US law serves to narrow the 
difference, in practical terms, 
between those human rights 
treaties the US has or has not 
ratified. The US has difficult- ies 
in relation to any treaty, such as 
the Rome Statute of the ICC, 
which do not permit re- 
servations; John Bolton, who 
served as the Assistant Secretary 
of State for International 
Organization Affairs at the 
Department of State from 1989 to 
1993, has asserted that the US 
should never agree to such a 
clause (Bolton 2000: 190). 

In the 1950s Senator Bricker 
mounted an unsuccessful campaign 
to amend the Con- stitution to 
ensure that all treaties would be 
non-self-executing and to deny 
Congress the power to implement 
certain treaties in domestic law, 
apparently so as to guard against 
racial discrimination and 
segregation being ended by 
international treaty (Henkin 
1995b: 348). Contemporary 
would-be pro- tectors of the US 
legal system from inter- national 
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human rights law intrusions on US 
domestic policy include Jack 
Goldsmith, author of such titles as 
“Should international human rights 
law trump US domestic law?” 
(Goldsmith 2000a). Human rights 
treaties come in for particular 
criticism because this group of 
treaties imposes limits on the basic 
powers of a state to establish what 
constitutes permissible conduct in 
that society and what 
consequences should flow from a 
breach of those rules; human 
rights circumscribe a government’s 
power to define its relations with its 
own citizens (Schou 2000). 
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It is in relation to customary 
international law that fear of the 
potential impact on US law of 
international law has been 
most strongly expressed. 
Speaking in 2006, Secretary of 
Homeland Security, Michael 
Chertoff, emphasized the 
fairness of the US living up to 
the letter of a treaty ratified by 
the Senate, yet cautioned 
against “an increasing tendency 
to look to rather gener- ally 
described and often ambiguous 
‘uni- versal norms’ to trump 
domestic prerogatives that are 
very much at the core of what it 
means to live up to your 
responsibility as a sovereign 
state”. He explained the value of 
the Senate adopting a cautious 
approach through the use of 
reservations: 


And yet again, the experts and 


sometimes the foreign 
adjudicators simply view those 
limitations as minor 


impediments to in- sistence 
that we accept the full measure 
of the treaty as ratified by 
others, or perhaps as not 
ratified by anybody, but as 
having its source in that vague 
and fertile turf of customary 
international law. 

(Chertoff 

2006) 


The fact that the Supreme Court 
has in some cases relied on 
international and foreign law in 
its interpretation of the 
Constitution has fueled 
considerable scholarly output con- 
cerning the legal status of 
customary interna- tional law and 
the validity of using foreign and 
international law in 
constitutional inter- pretation 


(e.g. Goldsmith and Posner 2005; 
McGinnis 2006; Neuman 2006). 


The US takes legal 
obligations seriously 


It may make for a pithy press 
release on the part of an NGO to 
claim that the US simply does not 
care about international law - 
indeed, there are undoubtedly 
many indi- viduals in the US who 
do not, but if the breadth of US 
state behavior is held up to 
analytical scrutiny, such an 
assertion does 


22 


SHIRLEY V. SCOTT 


not hold up. With the twin 
provisos that US national security 
must come above all other 
considerations and that the US 
seeks to guard against external 
influencing of US pol- icy via 
international law, the US can be 
said to take legal obligations 
seriously. This is true whether the 
obligations are US obligations or 
those of others. US respect for 
international law can be said to 
be an extension of US respect for 
its own legal system. President 
Abraham Lincoln declared in 
1838: 


As the patriots of seventy-six did 
to the sup- port of the 
Declaration of Independence, so 
to the support of the 
Constitution and Laws, let every 
American pledge his life, his 
property, and his sacred honor; - 
let every man remember that to 
violate the law, is to trample on 
the blood of his father, and to 
tear the character of his own, 
and his chil- dren’s liberty . . . let 
[a reverence for the laws] become 
the political religion of the 
nation; and let the old and the 
young, the rich and the poor, the 
grave and the gay, of all sexes 
and tongues, and colors and 
conditions, sacrifice unceasingly 
upon its altars. 
(Lincoln 1838) 


It has often been noted that the 
United States is a country built on 
law. “We are a nation bound 
together not by ties of blood or 
religion, but by paper and ink. 
The Declaration of Independence 
itself was, at its heart, an appeal 
to law” (Rivkin and Casey 
2000/2001: 35). “American law is 
not merely one social system 
among many. It is the central 
22 


instrument of the self-constituting 
of American society” (Allott 2003: 
131). Respect for the rule of law 
has traditionally been perceived as 
a core ingredient of US strength. 
President Lincoln declared in 1838 
that: “[W]hile ever a state of 
feeling, such as this [a reverence 
for the laws] shall uni- versally, or 
even, very generally prevail 
throughout the nation, vain will be 
every effort, and fruitless every 
attempt, to subvert our national 
freedom” (Lincoln 1838). 

There are several, perhaps 
unexpected, implications of the US 
taking legal commit- 
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ments seriously. One is that the 
US shies away from committing 
to treaties that other states may 
readily ratify but then not 
implement. John Bellinger III, US 
Legal Adviser, com- mented in 
2007 that: “[UJnlike certain 
countries, we do not join treaties 
lightly, as a good will gesture, or 
as a substitute for tak- ing 
meaningful steps to comply” 
(Bellinger 2007). It may be the 
state that has the least intention 
of complying with a treaty that is 
most ready to ratify it. China, for 
example, has a much worse 
record in terms of torture than 
the United States, and the 
Convention against Torture a 
relatively low participation rate, 
yet China was an early ratifier of 
the Torture Convention (Kent 
2007: 202-204). While the US 
may be the only country other 
than Somalia not to have ratified 
the UN Convention on the Rights 
of the Child, this is presumably 
not indicative of the typical 
childhood experience in the US 
and Somalia relative to that in 
the rest of the world. 

The US is ready to hold other 
states fully accountable in terms 
of their legal obligations and is 
particularly unhappy when 
members of an_ international 
committee or organization use 
that participation to provide 
cover for actions that may not be 
compatible with the legal 
obligations they have assumed. 
In rejecting the proposed 
Verification Protocol for the 
Biological Weapons Convention, 
the US argued that the Protocol 
was inadequate to the task and 
would enable states to gain 
credibility from ratifying the 
Protocol even if in breach of 


their obligations under the 
Convention (Murphy 2001: 899- 
901). This is not to say that the 
United States is never itself in 
breach of international law; 
indeed critics accuse the US of 
grave breaches, including on such 
high-profile issues as use of force, 
torture, provisional measures of 
the International Court of Justice, 
and the Treaty on the Non- 
Proliferation of Nuclear Weapons. 

How can such apparent lapses 
in the legal credentials of the US 
be reconciled with an assertion 
that the US takes legal obligations 
seriously or is this identified 
characteristic no 
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more than an apology for US 
behavior? One perhaps rather 
simplistic answer would be that the 
US takes its legal obligations 
seriously but, from a lawyer's 
perspective, perhaps not seriously 
enough. Or, to express it 
differently, the US is prepared to 
put its policy choices, particularly 
those involving the “national 
interest”, ahead of an obligation 
in interna- tional law. A lawyer 
might believe that a state should 
comply with international law no 
matter what, but from a political 
or even eth- ical perspective, 
many questions other than that of 
legality need to be taken into 
account in evaluating policy 
choices. 

While it is extremely rare for a 
state to openly admit that it 
intends to breach inter- national 
law, it would be fair to state that 
the US has gone to extraordinary 
lengths to try to reconcile its 
policy choices with contem- 
porary international legal 
standards. This has on occasion 
produced contrived legal 
justifications that lose sight of the 
spirit if not the letter of the 
relevant law. The use of force 
against Iraq offers one example, 
but the strain in other legal 
justifications proffered by the US 
in recent years has been as great 
if not greater. Particularly given 
that the pro- hibition against 
torture exists in customary 
international law as well as in 
treaty law, the US explanation to 
the Committee against Torture as 
to how the infamous “torture 
memos” were compatible with an 
abiding US commitment to the 
prohibition on torture would 
appear to most readers as an 
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exercise in semantics (List of 
issues). The US has entered into 
the same definitional acrobatics in 
terms of who can be regarded as a 
prisoner of war under the 
Convention Relative to the 
Treatment of Prisoners of War (see 
Aldrich 2002). Such acrobatics may 
or may not have been performed 
cynically - the point here is not 
that US officials necessarily 
believed in the legal arguments they 
were putting forward 
- but that they at least recognized 
the im- portance of having a legal 
rationale and hence the 
seriousness of legal obligations. 
Although the US engages on 
occasion in contorted legal 
justification for a policy or 
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action that is not compatible with 
existing US obligations in 
international law, it would be 
fair to say that this is not the 
preferred posi- tion. Where 
practical, US officials would prob- 
ably prefer to withdraw from the 
relevant legal obligation. On 
December 13, 2001 the US 
submitted formal notification to 
Russia of its intention to 
withdraw from the Anti- Ballistic 
Missile Treaty of 1972. The treaty 
had been premised on the cold 
war doctrine of mutually assured 
destruction and US defense policy 
had moved on. While Russia’s 
Pre- sident Putin recognized that 
the US was within its rights to 
withdraw from the Treaty, there 
was widespread concern that the 
withdrawal could spark a fresh 
arms race, particularly with China 
(“US quits ABM Treaty” 2001). 
Following the Avena Case in 
which the International Court of 
Justice found that the US had 
violated article 36, paragraph 
1(b) of the Vienna Convention on 
Consular Rela- tions in its 
treatment of Mexican nationals 
on death row in the United 
States, the US Secretary of State 
on 5 March 2005 announced the 
US withdrawal from the Optional 
Protocol to the Vienna Conven- 
tion on Consular Relations 
Concerning the Compulsory 
Settlement of Disputes (Death 
Penalty Information 2005). 
Mexico had invoked the Optional 
Protocol as the basis of the 
Court’s jurisdiction in this case, 
as had Paraguay and Germany in 
two previous cases brought 
against the United States on the 
ques- tion of consular access for 
foreign nationals arrested in the 
United States and sentenced to 


death.’ Although withdrawal from 
a legal obligation with which the 
US is not complying may be an 
expedient means of ending US non- 
compliance, the US cannot simply 
withdraw from all legal 
obligations that become in- 
convenient because the system is 
premised largely on the principle 
of reciprocity and the US still 
wants and needs the international 
legal system both to promote 
stability and to provide a means 
for the dissemination of US policy 
preferences. 

Most US observers would 
believe that this third feature of 
the US engagement with 
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international law is one that has 
changed significantly in recent 
years. Whether the US does in fact 
take its legal obligations less seri- 
ously now than it did 30 or 40 years 
ago would be difficult to measure. 
It is not new for the US to engage 
in acts of non-compliance, even 
with the international law on the 
use of force and it is true that 
higher standards are expected of 
the US than of other countries. 
This underscores the importance 
of percep- tion. The US under the 
Bush administra- tion appears on 
occasion to have _ deliberately 
fostered a perception of a reduced 
US com- mitment to its 
international law obligations 
through its rhetoric. This may be 
one of the ultimate anomalies in 
the contemporary US 
engagement with international 
law, for it would most readily be 
assumed that a state would want 
to “talk up” rather than “talk 
down” its commitment to 
international law. Joseph Nye has 
led an effort to warn Washington 
of the consequences of disre- 
garding the importance of “soft 
power”. Global opinion polling 
now suggests that majorities 
around the world assume that 
China will one day be as powerful 
as the US and that the US is not 
concerned by that fact 
(WorldPublicOpinion.org 2007). 


Conclusions 


Our starting point in this chapter 
was the many anomalies and 
apparent inconsistencies that 
pervade the US engagement - and 
dis- engagement - with 
international law. In an attempt to 
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reconcile some of those anomal- 
ies, this chapter has identified 
three features of the US 
relationship with international law. 
In combination, these features help 
make sense of many actions and 
inactions of the US. The US may 
like to use international law to 
disseminate its policy preferences, 
but what then appears as support 
for the system of international law 
is weakened by the fact that the US 
also wants to prevent others from 
using international law to impose 
their 
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policy preferences on the US. 
The US may support the 
development of international 
human rights law as a means of 
disseminat- ing its policy 
preferences but the fact that it 
has such faith in its own legal 
system and respect for the legal 
obligations its citizens incur 
thereunder gives rise to a belief 
that the US has no need for 
external standards of human 
rights. 

The three identified features of 
the US engagement also provide 
a basis on which to tease out 
aspects of change and continuity 
in US practice in relation to 
international law. The US failure 
to ratify the Rome Statute of 
the ICC might, for example, 
appear to reflect a recent 
downturn in US concern for 
international law, but it can at 
the same time be viewed as 
reflecting continuity with the US 
reluctance to submit itself or its 
citizens to the compulsory 
jurisdiction of an inter- national 
court. That reluctance remains. 
While the fact that the US did not 
veto a 2005 Security Council 
resolution referring the situation 
in Darfur to the ICC is 
interpreted by some observers as 
another shift on the part of the 
US, this time toward greater 
accept- ance by the US of the 
Court, the US has never opposed 
criminal accountability before an 
international court or tribunal - 
at least so far as others are 
concerned. 

Although it would be difficult 
to sustain an argument that acts 
of US non-compliance are a new 
feature of the US relationship 
with international law, the claim 
that the US takes legal 


obligations seriously has in recent 
years been challenged by a 
number of high-profile cases of 
non-compliance, including, most 
prominently, the 2003 invasion of 
Iraq. The use of international law 
to disseminate pre- ferred policy 
options has been overshadowed by 
the use by the Bush administration 
of non- legal means of policy 
dissemination. This sug- gests that 
of the three identified features of 
the US engagement it is the US 
determina- tion to protect its own 
legal system from exter- nal 
influences via international law 
that has remained most constant. 
This feature gives rise 
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to many of the inconsistencies in 
the US atti- tude towards 
international law, for it tempers 
both the use of international law 
to dissem- inate policy 
preferences and the seriousness 
with which the US accepts its 
international law obligations. 

It is interesting to note in 
conclusion that attaching great 
importance to respect for 
sovereignty is also a hallmark of 
the Chinese attitude towards 
international law (Xue 2007: 84). 
As a rising power, China has 
worked hard to make effective use 
of soft power (Kurlantzick 2007). 
The argument that the US should 
show greater deference towards 
international law now so that 
China will do the same if and when 
its power equates with that of the 
US may not be entirely con- 
vincing (Posner and Yoo 2006). It 
is never- theless difficult to see 
how the US stands to benefit from 
fostering a perception that it no 
longer cares about international 
law. 
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Notes 


1 US Constitution, article II, section 
2. This dif- fers from normal 
legislation, which requires approval 
by simple majorities in both the 
Senate and the House of 
Representatives. 

2 Not all treaties are put through this 
process. Because of the difficulty of 
acquiring 2/3 Senate approval, a 
practice arose early on of refer- ring 
to some of what would in 
international law be treaties, by 
other names such as presidential 
agreements and Congressional- 
Executive agreements and gaining 
approval for their ratification via 
different processes. 

3 The first of these cases did not 
reach the mer- its stage, after the US 
executed Angel Francisco Breard in 
defiance of the provisional order 
issued by the ICJ. In its decisions in 
both the LaGrand and Avena Cases, 
the ICJ found that the US had 
violated the Consular Convention. 
Case Concerning the Vienna 
Convention on Consular Relations 
(Paraguay v. United States), 1998 ICJ 
Rep. 248; LaGrand Case (Germany vs. 
United States), 2001 ICJ Rep. 466. 


The Iraq war and international law 


Wayne Sandholtz 


The 2003 war in Iraq, perhaps more 
than any other event since the Second 
World War, touched on the historic core 
issues of public international law, as 
well as twentieth-century developments 
in interna- tional human rights. 
Existing rules on the use of force and 
the treatment of detainees appeared to 
be under strain; some governments 
argued for their revision or 
replacement. This chapter examines the 
implications of the Iraq war and its 
aftermath for three areas of 
international law: the use of force, the 
treatment of detainees, and occupation. 
The legal debates surrounding the 
invasion and occupation of Iraq have 
largely reaffirmed existing fundamental 
norms but also highlighted areas of the 
law in need of further development. 


Rarely, if ever, has the spotlight 
of public attention shone on 
international law as intensely as it 
has since the March 2003 invasion 
of Iraq. Leading stories in the news- 
papers and on television have 
regularly dis- cussed, for example, 
The Hague and Geneva 
Conventions, and debated the 


22 


interpreta- tion of Security Council 
resolutions. Inter- national law has 
been at the heart of some of the 
vital controversies of the day - war, 
occupation, the treatment of 
prisoners. 

The war in Irag, perhaps more 
than any other event since the 
Second World War, touched on the 
historic core issues of public 
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international law - sovereignty, 
the use of force, the rules of war, 
occupation - as well as 
twentieth-century developments 
in inter- national human rights. 
Traditional norms of 
international law seemed to be 
under strain; indeed, some 
American officials asserted that 
the challenge of global terrorism 
necessitated the revision or 
replacement of existing rules on 
the use of force and of parts of 
the Geneva Conventions. 
International lawyers joined the 
debate with passion and insight. 
How have the events of the 
Iraq war and the legal 
arguments surrounding them 
affected the development of 
international law? For example, 
was the invasion of Iraq the first 
step in the emergence of new 
norms on the use of force, or did 
it largely reaffirm existing rules? 
Comprehensive answers may be 
decades away, when legal 
analysts will be able to assess 
patterns of state practice and legal 
interpretation since the Iraq war. 
But it is pos- sible now to distill 
preliminary conclusions, and this 
chapter aims to suggest some. It 
exam- ines the implications of the 
Iraq war and its aftermath for 
three areas of international law: 
the use of force, the treatment of 
detainees, and occupation. The 
legal literature on each of these 
topics is already voluminous. 
This chapter cannot, therefore, 
cite every relevant work, but it 
does strive to represent the key 
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controversies and the principal 
arguments. To preview, it 
concludes that the legal debates 
surrounding the invasion and 
occupation of Iraq have, on 
balance, reaffirmed existing fun- 
damental norms but also 
highlighted areas of the law in 
need of further development. 


The use of force 


On March 19, 2003 a U.S.-led 


coalition began bombarding 
selected targets in Iraq and 
coalition troops crossed the 
border the fol- lowing day. 


According to U.S. officials, the 
coalition included 30 states, 
with another 

15 countries privately expressing 
support for the action (Guynn and 
Infield 2003). The United States 
supplied the greatest share of the 
troops (over 250,000), followed by 
the United Kingdom (45,000) and 
Australia (2000); these three 
countries were the only ones 
whose forces participated in the 
land invasion. The slenderness of 
the coalition was directly 
connected to the breadth of inter- 
national opposition to the war. 
Important traditional allies of the 
United States, includ- ing Canada, 
France, and Germany, not only 
refused to participate in the 
coalition but crit- icized the war 
as unjustified. Middle Eastern 
countries that had actively 
contributed to the coalition that 
drove Iraq out of Kuwait in 1991 
(like Kuwait and Qatar) declined 
to join in 2003. Turkey, a NATO 
partner, refused to allow coalition 
troops to attack Iraq through its 
territory. Russia, China, and other 
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states from every region of the 
world condemned the invasion. The 
opposition to the Iraq war may 
have been tied to political, strat- 
egic, or economic interests, or to 
pragmatic concerns, but it also had 
a vigorous legal component: for 
much of the world, without 
authorization from the United 
Nations Security Council, the use of 
force against Iraq was illegal and 
illegitimate. 

That the United States and its 
allies attacked Iraq without a 
mandate from the Security Council 
might seem to weaken the Charter 
system for regulating the use of 
force 


in international affairs. But the 
reliance of both advocates and 
opponents of the Iraq war on the 
Security Council process, with 
Security Council resolutions at 
the heart of the debates, may in 
fact reinforce the Council’s role. 
Although the United States 
claimed Security Council 
authorization for its actions in 
Iraq, it did not assert a general, 
unilateral right to decide on the 
use of force. The legal dispute, 
therefore, centers on the inter- 
pretation of Council resolutions, 
not on the viability (or non- 
viability) of the Security Council 
as the central international 
mechan- ism for overseeing 
peace and stability. The U.S.-led 
coalition may well be judged, 
ulti- mately, to have waged an 
illicit war. But, for the system of 
international rules, it is far 
better that such a judgment be 
made in a context of interpreting 
and applying Council resolutions 
than in a setting in which the 
survival of Article 2(4) and of the 
Security Council role in regulating 
the use of force are in question 
(Murphy 2004: 176 -7). 

The key international law 
controversy surrounding the use 
of force against Iraq, then, centers 
on the contention that a series of 
Security Council resolutions 
provided a legal basis for the 
invasion. This is the only law- 
based claim that the United 
States and the United Kingdom 
articulated in a formal (that is, 
United Nations) setting. U.S. 
officials did, however, suggest a 
second justification for military 
action against Iraq, namely, that 
the United States could in any 
case exercise its right to 
preventive self-defense.! The 
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language of self-defense may have 
had largely political purposes, but it 
did contain a legal claim, which 
international law commentators 
seized on and explored. 


Security Council resolutions 
and the use of force against 
Iraq 


In their formal communications to 
the Security Council, the 
governments of both the United 
Kingdom and the United States 
argued that Iraq’s ongoing refusal 
to comply with Security Council 
resolutions justified the 
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use of force. U.S. Secretary of 
State Colin Powell’s extended 
presentation to the Secur- ity 
Council on February 5, 2003 
repeatedly invoked Resolution 
1441 as Iraq’s “one last chance” 
to rid itself of weapons of mass 
destruction (WMD); presented 
evidence that Iraq remained in 
“material breach” of its obligations 
under Resolution 1441 (2002); and 
intimated that it was time for the 
Security Council to use force to 
compel Iraqi com- pliance (United 
Nations 2003d). The follow- ing 
month, after it became clear that 
the Security Council would not pass 


a new resolu- tion explicitly 
authorizing the use of force, the 
leading coalition members 
claimed that Iraq's failure to 


comply with Resolution 1441 left it 
in ongoing material breach of 


disarma- ment obligations 
contained in Resolution 687 
(1991). Because Resolution 687 


was the basis for the ceasefire 
that ended the Persian Gulf war, 
Iraq’s violation of its provisions 
terminated the ceasefire and 
revived the original authorization 
of force contained in Resolution 
678 (1991). Resolution 678 
“authorizes Member States co- 
operating with the Government of 
Kuwait . . . to use all necessary 
means to uphold and implement 
resolution 660 (1990) and all 
subsequent resolutions and to 
restore international peace and 
security in the area.” 
The British 
delineated the legal argument 
prior to the invasion. A secret 
memorandum of March 7, 2003 
(later leaked and subsequently 
released officially) from Lord 
Peter Goldsmith, British Attorney 
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government 


General, to Prime Minister Tony 
Blair, offers what is probably still the 
most nuanced analysis of the 
Resolution 1441 argument in favor 
of using force against Iraq. 
Goldsmith concludes that, at a 
minimum, the Security Council 
would have to discuss evidence 
that Iraq had failed to comply fully 
with Resolution 1441. He leans 
toward the inter- pretation that, 
ideally, a second resolution (even a 
vague one) would then trigger the 
use of force, but notes that the 
United States had made a forceful 
argument that the mere fact of 
continued Iraqi non-compliance 
was suf- 


ficient to reactivate the “all 
necessary means” clause of 
Resolution 678, even without a 
new Security Council resolution. 
The memo also warns that regime 
change by itself could never 
provide legal justification for 
using force against Iraq 
(Goldsmith 2003b).? 

Ten days later, Lord Goldsmith 
submitted to parliament a more 
succinct and far less qualified 
legal justification for attacking 
Iraq. Presumably, by then the 
British government needed not 
an exploration of legal subtleties 
but as solid a justification as 
possible for a de- cision to go to 
war. The March 17 statement 
declares that Iraq’s continued non- 
compliance with its disarmament 
obligations revived the 
Resolution 678 authorization to 
use force, without the need for a 
new resolution (Goldsmith 
2003a). A letter of March 20, 2003 
from the United Kingdom’s 
Permanent Representative to the 
President of the Secu- rity 
Council offered the same legal 
justifica- tion as the Goldsmith 
memoranda (United Nations 
2003c). A letter from the 
Permanent Representative of the 
United States on the same date 
made the same case (United 
Nations Security Council 2003b). 
The Australian government had 
also received from the Attorney 
General’s office and the 
Department of Foreign Affairs 
and Trade a legal opinion 
justifying the use of force in iden- 
tical terms. Iraq’s refusal to rid 
itself of all weapons of mass 
destruction was a material 
breach of Resolution 687; 
“[c]onsequently, the cease-fire is 
not effective and the auth- 


THE IRAQ WAR AND INTERNATIONAL LAW 


orisation for the use of force in 
SCR 678 is reactivated” (Australia 
2003). 

The question is whether the 
coalition’s invocation of prior 
resolutions was a legally sound 
basis for using force against Iraq. 
Despite some supportive analyses by 
academic lawyers (see Yoo 2003) 
the overwhelming conclusion of 
the commentators is that the 
coalition arguments are strained 
and unten- able. The principal 
problems with the coali- tion legal 
argument are the following. 

First, when Resolution 678 
mentions Resolution 660 “and all 
subsequent resolu- tions” 
(paragraph 2), the most plausible 
read- 
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ing is that it refers to the 10 
resolutions identified in the 
preamble, all of them prior to 
Resolution 678. Resolution 678 
authorizes the use of force if 
Iraq failed to comply with those 
resolutions by 16 January 1991. 
That authorization could not apply 
to later resolutions, like 687, for 
the simple reason that Iraq could 
not possibly comply by 16 January 
1991 with resolutions that would 
not yet exist as of that deadline 
(Murphy 2004: 181). Furthermore, 
it seems implausible in the extreme 
that the Security Council would 
grant permission to use force 
against Iraq to all mem- bers of the 
1991 Persian Gulf war coalition, 


into the unbounded future. 
Similarly, the Resolution 678 
mandate “to restore interna- 


tional peace and security in the 
area” cannot create an open- 
ended authority to use force 
against Iraq for any purpose. 
“Restore” log- ically refers to a 
return to the situation before Iraq’s 
invasion of Kuwait; it does not 
confer a license to install a new 
regime in Iraq. Moreover, 
Resolution 687 established a new 
mandate for the “restoration of 
peace and security in the region,” 
superseding that of Resolution 678 
(Murphy 2004: 183- 4). 

Second, as Murphy notes, the 
U.S. (and British) argument 
regarding Resolution 687 ignores 
the context created by Resolution 
686. In Resolution 686 (1991), the 
Security Council lists the steps 
that Iraq must take in order to 
“permit a definitive end to the 
hos- tilities” (United Nations 
Security Council 1991a). On 
March 3, 1991 Iraq indicated its 
acceptance of the obligations 
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detailed in Re- solution 686, and 
one month later the Secu- rity 
Council adopted Resolution 687, 
which was the “definitive end to the 
hostilities” fore- seen by Resolution 
686 (Murphy 2004: 192). Resolution 
687 then establishes a ceasefire and 
a new, post-conflict set of conditions 
on Iraq. It further declares that it 
would be up to the Security 
Council - not individual states - to 
“take such further steps as may be 
required for the implementation of 
the present reso- lution and to 
secure peace and security in the 
region” (United Nations Security 
Council 1991b: 34). Finally, rather 
than announcing 


that Resolution 678 (specifically, 
its provisions on the use of force) 
remained in effect, as Resolution 
686 had done, Resolution 687 
details a new set of mechanisms 
(not includ- ing military force) for 
compelling Iraq to meet its 
obligation to disarm. 

Third, even if military means of 
enforcing Resolution 687’s 
disarmament provisions 
appeared to be required, any use 
of force would have to be 
proportionate to the Iraqi 
offense. Force could be used to 
destroy Iraqi WMD production 
facilities or storage sites, for 
example, or to compel access for 
inspec- tors. If regime change 
appeared to be the only way to 
achieve Iraqi compliance, then 
the decision to replace the 
government by force would have 
to be made by the Security 
Council (Murphy 1992; Murphy 
2004: 197). Fourth, resolution 
687 is not an armistice or 
ceasefire treaty (as argued by Yoo 
(2003)) whose violation would 
permit the offended states to 
resume hostilities. In fact, 
Resolution 687 is not a treaty at 
all.’ The coali- tion argument that 
Iraqi non-compliance with 
Security Council resolutions 
entitled coalition members to 
suspend the 1991 ceasefire is 
thus inapposite. Yoo’s argument 
that the coalition was justified by 
its right to suspend or abrogate 
treaties is likewise un- 
sustainable (Yoo 2003, contending 
that Iraq’s breach of Resolution 
687 was equivalent to material 
breach of a treaty obligation, 
per- mitting the coalition states 
to set aside their obligations 
under it). But no treaty between 
Iraq and the coalition members 
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existed. Resolution 687 is not a 
treaty; it is a decision of the 
United Nations Security Council, 
binding on all member states. 
When a Security Council 
resolution is the obligation in 
question, only the Council can 
decide on appropriate responses 
to a state’s non- compliance with 
its terms. 

Fifth, Resolution 1441 did not in 
itself authorize the use of force. 
The United Kingdom and the 
United States argued in the weeks 
leading up to the invasion that 
Resolution 1441 (November 2002) 
constituted Iraq’s last chance. 
Resolution 1441 required 
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of Iraq a full and accurate 
declaration regard- ing all of its 
WMD programs. The United 
States argued that if either the 
Interna- tional Atomic Energy 
Agency (IAEA) or UNMOVIC (the 
United Nations inspection team), 
or a member state, reported to 
the Security Council that the Iraqi 
declaration was incomplete, the 
Security Council needed only to 
meet to consider that submission. 
Crucially, the coalition leaders 
asserted that once the Council 
had met, member states could use 
military means to enforce U.N. 
resolutions in Iraq - no further, 
explicit decision (or “second 
resolution”) was required. 

Despite the ambiguities in 
Resolution 1441, ambiguities 
traceable to the difficult political 
compromises required to obtain 
consensus on its adoption, one 
thing is cer- tain: the resolution 
does not explicitly authorize the 


use of force. It threatens 
unspecified “serious 
consequences” (United Nations 


Security Council 2002b). In the 
debates over earlier drafts of the 
resolution, the United States 
pressed for language that would 
have directly authorized the use 
of force. A solid majority of the 
Council resisted. In the discussion 
immediately fol- lowing passage 
of Resolution 1441, nine countries 
expressed their understanding 
that, in the words of the French 
representative, the resolution 
reflected their “request that a 
two-stage approach be 
established and com- plied with,” 
and that “all elements of auto- 
maticity have disappeared” 
(United Nations Security Council 
2002a: 5).* In the same meet- ing 
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the British delegate acknowledged 
that “there is no ‘automaticity’ in 
this resolution,” and the U.S. 
representative agreed that the 
resolution contained “no ‘hidden 
triggers’ and no ‘automaticity’ with 
respect to the use of force” (United 
Nations Security Council 2002a: 3, 
5). In other words, the Security 
Council adopted Resolution 1441 on 
the basis of a solid consensus that 
a second resolution would be 
required to authorize military 
action. In January and February 
2003 U.S. and British efforts to gain 
passage of a second 


resolution failed. Again, the solid 
majority of Security Council 
members were not willing to 
pass a second resolution that, 
they had agreed, alone could 
permit the use of force against 
Iraq. Thus arguments to the effect 
that Resolution 1441 implicitly 
authorized the use of force, or 
that the members of the Security 
Council understood it to do so, 
do not stand up to the factual 
record. If the Council members 
that voted in favor of Resolution 
1441 had intended it to 
authorize force, they could simply 
have reaffirmed that decision in a 
second resolution, as the United 
Kingdom and the United States 
urged them to do. 

Despite the Security Council’s 
refusal to authorize the use of 
force against Iraq, the United 
States appeared committed to 
war. In the same meeting in 
which the Security Council 
passed Resolution 1441, 
Ambassador Negroponte of the 
United States warned that if the 
Security Council “fail[ed] to act 
deci- sively .. . this resolution does 
not constrain any Member State 
from acting to defend itself 
against the threat posed by Iraq 
or to enforce relevant United 
Nations resolutions” (United 
Nations Security Council 2002a: 
3). As the now-famous “Downing 
Street Memo” reveals, the Bush 
administration had decided on 
war, well before the Security 
Council debates.” Even so, on 
balance, it is better for 
international law that the United 
States worked through the 
Security Council and offered 
legal justifications based on 
Security Council resolutions. 
Ignoring the Security Council 
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process, or dismissing it as 
irrelevant, would have been more 
damaging to interna- tional order. 

In summary, the balance of legal 
arguments weighs against the U.S. 
and British interpre- tation of 
Resolutions 678, 687, and 1441. 
The Security Council did not, 
either in 1991 or in 2002, 
authorize the 2003 invasion of 
Iraq. The war in Iraq was 
therefore a significant violation of 
one of the fundamental norms of 
international law, the Article 2(4) 
prohibition on the use of force. 

The debates surrounding the 
invasion of Iraq did generate 
questions regarding Security 
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Council practices and the 
interpretation of Security Council 
resolutions.© For example, what 
significance should we attach to 
language the Security Council 
omits from its resolu- tions? What 
is the meaning of silence? Taft 
and Buchwald argue that because 
Resolu- tion 1441 omitted 
proposed clauses that would have 
required a second decision, a 
second resolution was not 
necessary and the use of force 


was therefore justified by 
Resolution 678 (Taft and 
Buchwald 2003: 561- 62). In 


other words, in this view, the 
omission of language authorizing 
the use of force should not be 
seen as a decision to withhold 
such authority. But the omitted 
language argument must work 
both ways. If the absence of an 
explicit authorization to use force 
should not be seen as a decision 
to withhold such authority, then 
the absence of an explicit 
requirement for a second 
resolution should not be seen as a 
decision to dispense with the need 
for a second Council decision. 

In any case, both omissions 
would be con- sistent with a 
Council that assumed that explicit 
authorization was necessary to 
use force and that, as a 
consequence, a second resolution 
was required. 

More generally, requiring that 
the auth- orization to use force 
always be explicit best serves 
international law and 
international order (Murphy 2004: 
172). Otherwise, argu- ments will 
inevitably arise about whether a 
particular resolution was or was 
not meant to authorize the use of 
force. In the absence of specific 
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language, actors would be forced 
to infer the intentions of members 
of the Security Council. Arguments 
would revolve around what Council 
members “really” meant or were 
thinking. Not only would such a 
setting be more open to political 
maneu- vering, it would also be 
more susceptible to unilateral use 
of force, with states claiming that 
they alone were carrying out the 
“true” intentions of the Security 
Council. A bright line of explicit 
authorization is the best bul- wark 
for the Charter norms regulating the 
use of force. 


Preventive self-defense 


Although it is true, as 
commentators have noted, that 
the United Kingdom and the 
United States did not offer a self- 
defense justification in the 
Security Council (Brunnée and 
Toope 2004: 794; Kritsiotis 
2004: 248; Murphy 2004: 174-7), 
various U.S. officials did raise 
such an argument in other 
settings. The U.S. government’s 
September 2002 National 
Security Strategy had declared 
that “[t]o forestall or prevent 
such hostile acts by our 
adversaries, the United States will, 
if necessary, act preemptively,” 
before such threats are fully 
realized or immin- ent (United 
States of America 2002: 15). 
President Bush seemed to be 
preparing the way for such 
preventive action when, in his 
January 2003 State of the Union 
address, he declared, “America 
will not accept a serious and 
mounting threat to our country”; 
if “Saddam Hussein does not 
fully disarm,” he continued, “we 
will lead a coalition to dis- arm 
him” (Bush 2003). 

In a speech immediately 
following the invasion, William 
Howard Taft IV, Legal Adviser to 
the Department of State, invoked 
the Security Council resolutions 
argument but also remarked that 
“the President may also, of 
course, always use force under 


inter- national law in self- 
defense” (United States 
Department of State 2003). 


Similarly, in a memorandum to 
the Council on Foreign 
Relations, John B. Bellinger III, 
of the National Security Council, 
invoked a U.S. “right to use force 
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in its inherent right of self- 
defense . . . in anticipation of an 
armed attack” (Bellinger 2003). 

Traditional international norms 
permitted states to use force 
against an attack that was about 
to occur; this “imminence” 
criterion was generally seen as 
fundamental, at least since the 
exchange of letters between the 
United States and Great Britain 
regarding the British use of force 
in the Caroline incid- ent. The 
four overlapping Caroline criteria, 
which have generally been taken 
as ex- pressing customary 
international law on 
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anticipatory self-defense, require, 
for the use of force to be lawful, 
that: 


1 the threat be imminent, that 
is, about to be realized, 
leaving “no moment for 
deliberation” (quoted in 
Jennings 1938: 89) 

2 the use of force be necessary, 
in that no other means could 
prevent the immi- nent attack 
from occurring 

3 the force used be 
proportionate to the threat, 
“limited by that necessity and 
kept clearly within it” (quoted 
in Jennings 1938: 89) 

4 the use of force be a last 
resort, after peaceful means 
have been exhausted or proven 
impracticable.’ 


Some commentators have 
advocated the adaptation of the 
Caroline criteria to the mod- ern 
dangers of international terrorists 
and weapons of mass destruction, 
granting states greater leeway in 
the use of force for antici- patory 
self-defense. Wedgwood, for 
example, calls for new rules, 
arguing that states may have a 
responsibility to act against 
“terrorist capa- bility before it is 
employed and, better yet, before 
it is acquired” (Wedgwood and 
Roth 2004: 282-3). Yoo contends 
that the right of self-defense 
justified the invasion of Iraq, 
independently of Security Council 
resolu- tions (Yoo 2003: 563- 4). He 
argues, first, that “imminence” 
should refer not just to the 
“temporal proximity of a threat” 
but also to “the probability that 
the threat will occur,” and, 
second, that “the threatened 
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magnitude of harm must be 
relevant.” Yoo also contends that 
overthrowing the Ba’athist regime in 
Iraq was a proportional response to 
the threat Iraq posed, as Saddam 
Hussein himself was the source of 
Iraq’s “hostile intentions” (Yoo 2003: 
572- 4).8 

Most commentators, however, 
have seen serious risks in the 
prospect of more permis- sive rules 
of anticipatory self-defense. The 
notion of a right to preventive self- 
defense - against a threat that 
might emerge at some indefinite 
time in the future - replaces the 


imminence criterion with 
subjective judgments that are 
liable to abuse. The proposed 
right of self-defense against 
potential threats could, to the 
extent that other states concur 
that such a right exists, form the 
basis in the future for the 
unilateral use of force. The 
result would be the obliteration 
of normative limits on 
anticipatory self-defense (Brunnée 
and Toope 2004: 792). Indeed, 
permissive rules of anti- cipatory 
self-defense would undermine 
inter- national law constraining 
the use of force. If states are free 
to identify potential future threats 
and to take military action 
against them, virtually any 
unilateral use of force could be 
justified as anticipatory self- 
defense. 

The prospect of unwinding 
modern international legal 
restraints on the use of force has 
provoked considerable 
commentary affirming the 
continued validity and utility of 
the Caroline criteria. Even 
members of the U.S. 
administration sometimes 
expressed support for the 
traditional principles. In a 
November 2002 memorandum to 
the Council on Foreign 
Relations, State Depart- ment 
Legal Adviser William H. Taft IV, 
although touching on the need to 
adapt the rules of preemptive 
self-defense to the era of 
weapons of mass destruction and 
global ter- rorist groups, affirms 
the core of the customary norms: 
“Within the traditional 
framework of self-defense, a 
preemptive use of proportional 
force is justified only out of 
necessity. The concept of 
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necessity includes both a credible, 
imminent threat and the 
exhaustion of peaceful remedies” 
(Taft and Buchwald 2003). 
Wippman (2004) suggests that the 
traditional criteria invoked by Taft 
continue to be widely shared 
internationally, arguing that the 
“further the United States moves 
from self-defense” against actual 
or imminent attacks, “the harder 
it will likely be to con- vince others 
of the legitimacy of military inter- 
vention” (Wippman 2004: 46). 

Even the United States’ most 
fervent ally, the United Kingdom, 
was not prepared to abandon the 
Caroline criteria. In fact, the 
British Attorney General’s March 
7, 2003 advice to Prime Minister 
Tony Blair sum- 
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marizes the traditional norms and 
then declares: “I am aware that 
the USA has been arguing for 
recognition of some broad 
doctrine of a right to use force to 
preempt danger in the future. If 
this means more than a right to 
respond proportionately to an 
imminent attack ... this is nota 
doctrine which, in my opinion, 
exists or is recognised in 
international law” (Goldsmith 
2003b: § 3). Prime Minister Blair 
himself, responding to questions 
in a meeting of the Liaison Com- 
mittee of the House of Commons, 
explicitly rejected the preventive 
self-defense basis for using force 
against Iraq (United Kingdom 
Parliament 2003: 11 51-52). 
Although there is a right to self- 
defense against an attack that is 
not yet occurring but is imminent 
(the Caroline context), there is no 
right under international law to 
use force against future threats. 
Greenwood points to the 
Nuremberg Tribunal decision on 
Ger- many’s invasion of Norway 
and to interna- tional reaction to 
the 1981 Israeli bombing of an 
Iraqi nuclear reactor as affirming 
the principle that anticipatory 
self-defense is justified only when 
the threat is imminent 
(Greenwood 2003: 13-14). 
Greenwood concludes that: “[I]n 
so far as talk of a doc- trine of 
‘pre-emption’ is intended to refer 
to a broader right of self-defense 
to respond to threats that might 
materialize at some time in the 
future, such a doctrine has no basis 
in law” (Greenwood 2003: 15). 
Lowe criticizes the notion of self- 
defense against potential future 
threats as a “dangerous doctrine . 
. . patently lacking in any basis in 
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international law” (Lowe 2000b: 
865). 
In sum, the more persuasive 


arguments support the conclusion 
that the Caroline cri- teria remain 
viable and necessary as safeguards 
against self-interested exploitation 
of the doctrine of anticipatory self- 
defense. That said, international 
rules regarding anticipatory self- 
defense could be adapted to deal 
with the threat of terrorist groups. In 
fact, Reisman and Armstrong point 
out that many of the states 
claiming a right to preemptive 
attacks assert it in the context of 
an imminent threat, and 


that most do so with respect to 
terrorist groups, not states. They 
conclude that the Caroline 
criteria for anticipatory self- 


defense continue to apply, 
although they have been 
“relaxed” with respect to 
terrorism (Reisman and 
Armstrong 2006: 538 - 48). 


Brunnée and Toope argue that an 
actual or imminent attack from a 
terrorist group, with convinc- ing 
evidence of “direct support or at 
least tacit approval” from a 
harboring state should be 
necessary in order to justify 
preemptive use of force in the 
territory of that state (Brunnée 
and Toope 2004: 415). 


Occupation 


On May 1, 2003, President Bush 
famously, and theatrically, 
proclaimed the “end of major 
combat operations” in Iraq (New 
York Times 2003). The U.S. and 


British governments quickly 
established a Coalition 
Provisional Authority (CPA), 


headed by L. Paul Bremer III, 
President Bush’s envoy to Iraq. 
In mid-May, Bremer issued the 
CPA’s first Regulation, which 
announced that the CPA would 
“exercise powers of government 
temporarily” and that it was 
“vested with all executive, 
legislative and judicial authority 
necessary to achieve its 
objectives” (Coalition Provisional 
Authority 2003). The CPA shut 
down on June 28, 2004 and the 
Iraqi Interim Government (IIG) 
assumed authority. Iraqi voters 
ratified a new constitution in an 
October 15, 2005 referendum 
and elections in December 2005 
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filled the new Iraqi Council of 
Representatives. 

The application of occupation 
law to Iraq under the CPA was non- 
controversial. A joint U.S.-U.K. 
letter to the Security Council (May 
8, 2003) affirmed that the 
coalition members would “strictly 
abide by their obligations under 
international law” (United Nations 
Security Council 2003d). 
Furthermore, the Security Council 
adopted Resolution 1483 (May 
22, 2003), which refers to the 
coalition members as “occupying 
powers” and, under Chapter VII 
authority, “calls upon” them to 
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comply with, “in particular,” the 
1949 Geneva Conventions and the 
1907 Hague Regulations (United 
Nations Security Council 2003a), 
those being the fundamen- tal 
instruments of international 
occupation law. Both the United 
Kingdom and the United States 
voted to approve’ Resolution 
1483.° 

The beginning of an occupation 
depends on empirical conditions 
defined by Article 42 of the 1907 
Hague Regulations: “Territory is 
considered occupied when it is 
actually placed under the authority 
of the hostile army” (Hague 
Convention (IV), Convention 
Respecting the Laws and Customs of 
War on Land ). Thus, in Iraq, 
occupation was a factual state of 
affairs, not a matter of coalition 
policy or labeling. The fall of 
Baghdad on 9 April 2003 marked 
the end of organized resistance by 
Iraqi armed forces and the collapse 
of the Iraqi gov- ernment. As of 
that date, therefore, coalition 
forces were in de facto control of 
the coun- try as occupiers. A 
plausible date for the end of the 
occupation is June 28, 2004, when 
the CPA passed governing 
authority to the Iraqi Interim 
Government (IIG) and dissolved 


itself. In fact, the Security 
Council, in Resolution 1546, 
endorsed in advance the 


“sovereign” IIG, noting that it 
would “assume full responsibility 
and authority . . . for governing 
Iraq” and declaring that the 
occupation would end by June 30, 
2004 (United Nations Security 
Council 2004a: 
11 1, 2). 

In any case, the period between 
April 2003 and June 28, 2004 was 
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clearly that in which the CPA 
exercised full legislative, executive, 
and judicial authority in Iraq and 
issued far reaching orders and 
regulations regarding the country’s 
political, legal, and economic 
institutions. 

The deep and extensive reforms 
decreed by the CPA have raised 
questions regarding the degree to 
which the coalition occupation 
conformed with international law. 
The fun- damental tension is 
between international rules that 
grant narrowly limited powers to 
occupiers, on the one hand, and 
the ambi- 


tious reformist acts of the CPA, 
on the other. At the heart of 
international law on occupa- tion 
is the “conservationist principle” 
that is codified in the 1907 
Hague Regulations, especially 
Article 43, and the 1949 Geneva 
Convention IV.'° Both the Hague 
and Geneva Conventions are 
now accepted as customary 
international law, binding on all 
states (Yoo 2003). Under the 
conservation- ist principle, 
occupying powers exercise 
temporary, de facto control over 
the oc- cupied territory. They 
may exercise that con- trol for 
essentially administrative 
purposes 

- to “restore, and ensure, as far 
as possible, public order and [civil 
life]” (Convention (IV) respecting 
the Laws and Customs of War on Land 
and its Annex: Regulations 
concerning the Laws and Customs 
of War on Land. The Hague, 18 


October 1907 1907).? The 
occupier, because it does not 
exercise sovereign authority, 


cannot engage in fundamental 
restructuring of the legal and 
political institutions of the 
occupied territory. Article 43 of 
the Hague Regulations requires 
the occupying power to respect, 
“unless absolutely prevented, 
the laws in force in the country.” 
GC IV sup- plements and 
reinforces the Hague Regu- 
lations in this respect. Article 47 
provides that citizens of the 
occupied territory shall not be 
deprived of their rights under 
the Con- vention by any changes 
introduced by the occupation 
into “the institutions or govern- 
ment of the said territory” 
(Convention (IV) Relative to the 
Protection of Civilian Persons in 
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Time of War, Geneva, 12 August 
1949 1949). The International 
Committee of the Red Cross 
commentary on Art. 47 declares 
that “international law prohibits 
such actions” as “changes in 
constitutional forms or in the form 
of government, the establishment of 
new mil- itary or political 
organizations, the dissolution of the 
State, or the formation of new 
polit- ical entities” (International 
Committee of the Red Cross: 273). 
Article 64 of GC IV further 
specifies that the occupier must 
maintain in force the penal laws 
of the territory, subject only to 
suspension or modification when 
necessary to ensure security or 
to 
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meet the occupier’s obligations 
under the Convention. 

The reforms enacted by the 
Coalition Provisional Authority in 
Iraq went far beyond the minimal, 
custodial role set out by Hague 
and Geneva law and these major 
reforms can be usefully grouped 
under the following headings: 


1 De-Ba‘athification: abolished the 
Ba’ath Party and banned its 
members from government 
positions and public sec- tor 
employment. 

2 Security and military 
organizations: dis- solved the 
Iraqi army and created new 
army and law enforcement 
organizations. 

3 Human rights: created a new 
Ministry of Human Rights, to 
ensure that Iraq complied 
with its obligations under 
human rights treaties. 

4 Criminal law and law 
enforcement: reformed 
criminal law, police proced- 
ures, and the court system, 
though all remained under 
CPA authority. 

5 Economy: the most ambitious 
part of the reform program 
aimed at creating a market 
economy, and notably 
removed restrictions on 
foreign investment. 

6 Good government: to promote 
trans- parency and reduce 
corruption (Fox 2005: 208 - 
225). 


Although there is little question 
that the CPA reforms exceeded 
the circumscribed authority 
conferred by occupation law, 
commentators have explored 
other potential legal bases for the 


23 


restructuring of Iraqi in- 
stitutions. The most prominent 
alternative legal justifications for 
far reaching reform of occupied 
Iraq emphasize Security Council 
re- solutions or international 
human rights law: 


Security Council resolutions 
endorsed extensive reforms. It 
can be argued, for example, 
that Resolutions 1483 and 
1511 “remove any doubt” 
that alter- ing  Iraq’s 
constitution and political 
structures was part of the 
U.N.- 


approved program (see Yoo 
2004: 10 - 12). Indeed, 
Resolutions 1483 (May 

2003), 1511 (October 2003), 
and 1546 

( June 2004) do endorse the 
establish- ment of a new (and 
representative) pol- itical 
system in Iraq (United Nations 
Security Council 2003a: 99 1, 
22; 2003a; 2004a).'* What is 
striking about the resolutions, 
however, is that, although 
they support the creation of 
new governing institutions in 
Iraq, they do not confer on the 
CPA the authority to effect 
those institutional reforms. 
Rather, the Security Council 
places the competence to 
devise new institutions in the 
Iraqi people them- selves, with 
an assisting role for the 
United Nations (see United 
Nations Security Council 
2003a: T 7; and 2004: 
Preamble). Resolution 1546 
also declares that the IIG will 
refrain “from taking any 
actions affecting Iraq’s 
destiny” ({ 1) before the 
election of a transitional 
government. If the IIG was not 
authorized to undertake long- 
term reforms, surely the CPA, 
as a foreign actor, would be 
under a similar limitation. 

In short, Resolutions 1483 
and 1546 mention the United 
Nations as having a vital role 
in assisting the people of Iraq 
to build democratic 
institutions, while reminding 
the coalition author- ities of 
their duty to respect Hague 
and Geneva law, which limit 
the preroga- tives of 
occupying powers. 

Many of the structural reforms in 
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Iraq were consistent with 
international human rights law, 
which might create obligations 
superior to those of occupation 
law. In several cases since 1945, 
national and international 
bodies have held that 
occupiers did have an 
obligation to apply human 
rights law in occupied 
territories. Indeed, it would 
be absurd to require the 
coali- tion to preserve the 
governing in- stitutions under 
which hundreds of thousands 
of Iraqis were detained 
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arbitrarily, tortured, 
executed without trial, or 
subjected to military attack, 
including with chemical 
weapons, by their own 
government. Thus the Hague 
and Geneva Conventions 
should be interpreted in light 
of modern human rights law 
(Fox 2005: 270 -274). In this 
perspective, the CPA’s human 
rights reforms in Iraq are 
compatible with international 
human rights norms, for 
example, those estab- lished 
by the Universal Declaration 
of Human Rights (UDHR) 
and the International 
Covenant for Civil and 
Political Rights (ICCPR). 


The establishment of 
representative demo- cracy in 
Iraq, an objective of the CPA 
endorsed by Security Council 
resolutions, is also consistent with 
what is increasingly seen as a right 
to democracy under international 
law (Fox 1992; Franck 1992; Fox 
and Roth 2000). Brown Weiss 
argues that such a right under 
international human rights law 
atten- uates the obligation of an 
occupying power to respect or 
preserve the legal order of the 
defeated regime (Brown 2004: 41- 
44). It can also be argued that 
states have not always been willing 
to condemn changes in the form 
of government of an occupied 


country, especially when the 
reforms aimed at the 
establishment of constitutional 


democracy, or when, after a war, 
the former rulers of the occupied 
ter- ritory were not going to 
return to power. 

The authority of the occupiers 
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to impose democracy, however, is 
limited by the right of the local 
population to self-determination. 
That is, a new set of political 
institutions, even democratic ones, 
must be accepted as legitimate by 
Iraqis (Brown 2004: 41- 44). The 
Transitional Administrative Law, 
pro- mulgated by the CPA and the 
Iraqi Governing Council, led to a 
process that was congruent with 
the Iraqis’ right to self- 
determination: election of an 
assembly to draft a constitution, a 
national referendum to approve the 
consti- tution, and a government 
elected under the new 
constitution. 1 


Still, human rights norms 
cannot provide a legal basis for all 
of the reforms enacted under the 
CPA. The CPA’s refashioning of 
Iraq’s military and security 
organizations, its am- bitious 
economic reforms, and its good- 
government reforms may not be 
justified by the demands of 
human rights law. The thorough 
transformation of Iraq’s economy 
in particular has provoked legal 


controversy. Iraq’s prior 
constitutions had established 
national control over natural 


resources and the means of 
production, prohibited foreign 
(non-Arab) ownership of 
enterprises, and instituted state 
planning of the economy 
(McCarthy 2005: 52). The aim of 
the CPA reforms was to create a 
market economy, through new 
laws for banking and securities, 
trade, foreign investment, 
privatization, incor- poration and 
bankruptcy, the currency, and 
taxation. The market model is 
clearly the dom- inant one in 
today’s world. The major inter- 
national economic institutions - 
the World Trade Organization, 
the World Bank, and the 
International Monetary Fund - 
explicitly promote market 
liberalization. But there is no 
international legal requirement 
(under human rights law or any 
other body of law) that states 
must adopt the liberal, market 
model. 

Some commentators in the field 
of IL have thus concluded that 
the CPA’s economic reforms in 
Iraq are harder to justify under 
international law than, for 
example, the legal reforms while 
others argue that the transfor- 
mation of Iraq's economy 
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exceeded the authority conferred 
by the international law of 
occupation. Furthermore, the 
reforms, especially the removal of 
restrictions on for- eign 
ownership and repatriation of 
profits, appear self-serving, 
especially given the prominent 
role of U.S. firms in Iraqi recon- 
struction. The economic 
restructuring will be difficult for a 
future Iraqi government to mod- ify 
or reverse, imposing durable 


restrictions on the country’s 
economic sovereignty. 
The controversies surrounding 


the legality of the institutional 
reforms carried out by the 
coalition in Iraq highlight the 
need for further development of 
occupation law. 
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Scheffer suggests that a new body 
of occu- pation law would provide 
much needed international 
standards for permissible insti- 
tutional and legal changes in the 
rebuilding of failed or formerly 
repressive states. New rules could 
apply both to belligerent occupa- 
tions and to U.N. peacekeeping 
and inter- vention missions 
(Scheffer 2002). Ratner has further 
developed that theme, arguing 
that occupation by states and 
occupation by international 
organizations share a common 
legal framework. Both operate at 
the inter- section of international 
humanitarian law, international 
human rights law, local law, and 
mandates from international 
organizations (Ratner 2001- 
2002). It could, furthermore, be 
argued that the gap between 
conservationist occupation law and 


the need for institutional 
transformation in many post- 
conflict soci- eties could be 


bridged by the application of 
human rights law to military 
occupations and by a formal 
Security Council role in specify- 
ing the goals of an occupation and 
authoriz- ing specific reforms. 


Treatment of detainees 


The worldwide dissemination in 
April and May 2004 of 
photographs from Abu Ghraib 
prison revealed appalling abuses 
committed by U.S. personnel 
against detainees in Iraq. The 
mistreatment of prisoners in Iraq 
had actually begun much earlier. 
Beginning in May 2003, the 
International Committee of the 
Red Cross (ICRC), Amnesty Inter- 
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national, and the Special 
Representative of the Secretary 
General had reported to U.S. 
authorities numerous instances of 
detainee abuse (International 
Committee of the Red Cross 2005: 
sec. 3.4; Amnesty Interna- tional 
2003: sec. 5; United Nations 
2003d: 

q 47). 

The Red Cross had also expressed 
concern over mistreatment it 
observed during visits to Abu Ghraib 
in October 2003. The U.S. mil- 
itary responded by asserting that 
many Iraqi prisoners were not 
covered by the Geneva 


Conventions and by attempting to 
curtail Red Cross visits to the 
prison ( Jehl and Schmitt 2004). A 
number of NGO reports'® and 
official investigations’? have since 
detailed var- ious categories of 
physical and psychological 
mistreatment of Iraqi prisoners. 
This analysis focuses on detainee 


abuse,!8 as well as on “ghost 
detainees” and renditions. 
At all times in Iraq, the 


applicable inter- national rules 
included, at a minimum, the 
Geneva Conventions. All persons 
detained by coalition forces in Iraq 
are therefore protected either as 
prisoners of war (GC III, Relative 
to Prisoners of War) or as 
civilians (GC IV, Relative to the 
Protection of Civilian Persons in 
Time of War) (Sadat 2007: 325). 
GC III covered Iraqi combatants 
captured by the coalition during 
the hostilities (that is, until May 
2003). GC IV protected all other 
cate- gories of detainees, namely, 
persons arrested for crimes, 
persons arrested for hostile acts 
against coalition forces, and 
persons detained for “imperative 
reasons of security.” 

After the end of combat 
operations, the coalition faced 
armed resistance from various 
groups and militias. Because these 
groups did not represent the Iraqi 
state or its armed forces (both of 
which had ceased to exist), their 
mem- bers were not covered by 
GC III (Prisoners of War). They 
were, however, protected by GC 
IV, whose Article 4 extends its 
protec- tions to all those “who, at 
a given moment and in any 
manner whatsoever, find them- 
selves, in case of a conflict or 
occupation, in the hands of a 
Party to the conflict or an 
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Occupying Power of which they 
are not nationals” (Convention (IV) 
Relative to the Protection of Civilian 
Persons in Time of War 1949).1° 
Coalition troops are still, as of this 
writing, fighting various kinds of 
insurgents in Iraq, which means 
that they are engaged in ongoing 
“armed conflict not of an inter- 
national character” (GC IV, 
Article 3). GC IV therefore 
continues to apply to suspected 
insurgents detained by coalition 
forces in Iraq. GC IV requires that 
all detainees “þe treated 
humanely” and prohibits, “at any 
time and in any place whatsoever . . 
. violence 
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to life and person, cruel 
treatment and tor- ture,” and 
“outrages upon personal dignity, 
in particular humiliating and 
degrading treatment” (Article 3). 
In short, the Geneva Conventions 
ban any abuse of detainees in 
Iraq, from the date of the invasion 
to the present. 

The detainee abuses 
documented at Abu Ghraib and 
other sites clearly violated these 


norms. The Taguba Report 
concludes that 

U.S. military personnel had 
“committed egregious acts and 


grave breaches of interna- tional 
law” (Article 15-6 Investigation of the 
800th Military Police Brigade (The 
Taguba Report) 2005: 50), and 
repeatedly recommends that 
detainees, guards, interrogators, 
and their officers all be instructed 
in the requirements of the Geneva 
Conventions and that the Geneva 
rules be clearly displayed in 
deten- tion facilities. The 
Schlesinger Report likewise 
declares that the war in Iraq “is 
an operation that clearly falls 
within the boundaries of the 
Geneva Conventions and the 
traditional law of war. From the 
beginning of the campaign, none 
of the senior leadership or 
command considered any 
possibility other than that the 
Geneva Conventions applied” 
(Schlesinger Report 2004: 82). 
The same report 
determines that coercive 
interrogation techniques had 
been applied unlawfully in Iraq to 
“detainees who did fall under the 
Geneva Convention pro- tections” 
(Schlesinger Report 2004: 14). 
Whereas U.S. officials 
condemned the physical 
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also 


mistreatment of detainees in Iraq, 
they have sought to justify two 
other highly controversial 
practices: “ghost detainees” and 
renditions. “Ghost detainees” are 
prisoners held by coalition (in 
practice, U.S.) forces but whose 
names are not entered on prison 
records and whose detention is 
therefore kept secret. According to 
all of the reports, the Central 
Intelligence Agency (CIA) was 
responsible for the problem of 
ghost detainees. The CIA brought 
“high value” detainees (that is, 
prisoners suspected of belonging 
to Al Qaeda or other terrorist 
groups) to Abu Ghraib for 
interrogation. 


These prisoners were kept “off 
the books.” The Taguba Report 
found that on at least one 
occasion, military police at Abu 
Ghraib moved 6 - 8 ghost 
detainees around within the 
facility “to hide them from a 
visiting . . . [Red Cross] survey 
team,” a practice that the report 
condemned as a “violation of 


interna- tional law” (Taguba 
Report 2004: 26 -27). The 
Department of Defense 


reportedly acknow- ledged that 
the number of ghost detainees 
may have reached 100. The Jones- 
Fay Report criticized the CIA’s 
ghost detainee program as 
leading to a “Joss of 
accountability.” The report 
strongly recommended that 
military personnel ensure that 
the CIA follow Department of 
Defense procedures for reg- 
istering detainees, so that 
military personnel would “never 
be put in a position that 
potentially puts them at risk for 
non- compliance with the 
Geneva Convention or Laws of 
Land Warfare” ( Jones-Fay Report 
2004: Executive Summary). The 
Schlesinger Report notes that 
Defense Secretary Donald 
Rumsfeld “publicly declared he 
directed one detainee be held 
secretly at the request of the 
Director of Central Intelligence” 
(Schlesinger Report 2004: 87). 
The existence oof ghost 
detainees in itself violates the 
Geneva Conventions, as the 
Taguba Report noted. GC III 
requires that prisoners of war 
“be enabled to write direct” to 
their families, immediately on 
capture or no more than one week 
after arrival in a camp (Article 
70). Prisoners must be allowed 
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to correspond to the outside via 
letters and cards (Article 71). 
Representatives of the Red Cross 
are entitled to visit all detention 
and transit facilities, to determine 
the length and frequency of such 
visits, and to interview prisoners 
without witnesses present (Article 
126). GC IV creates identical 
rights and obligations with respect 
to all other categories of detainees 
(Articles 76, 108, and 143). By 
holding ghost detainees, U.S. 


personnel violated these 
provisions. 
“Rendition” (sometimes also 


called “extraordinary rendition”) 
is a practice by which U.S. agents 
have secretly transferred 
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detainees to the custody of 
another country. The purpose of 
such transfers is to allow the 
detainees to be subjected to 
coercive inter- rogation 
techniques, including torture, in 
the receiving country. Through 
renditions, the United States has 
sent persons seized or detained 
in Afghanistan, Irag, and several 
European countries to Egypt, 
Jordan, Morocco, Saudi Arabia, 
Syria, and Yemen - all of which 
have been cited by the U.S. State 
Department for interrogations 
involving the use of torture 
(Association of the Bar of the City 
of New York and Center for 
Human Rights and Global Justice 
2004: 8 -9). The 

U.S. government, not 
surprisingly, is offici- ally silent 
with respect to renditions, but 
numerous officials have 
acknowledged the practice 
obliquely or informally. In Iraq, 
about 12 detainees were 
transferred to other countries 
through rendition prior to Octo- 
ber 2004. 

International humanitarian law 
prohibits such transfers. Article 49 
of GC IV stipulates that “individual 
or mass forcible transfers, as well 
as deportations of protected 
persons from occupied territory to 
the territory of the Occupying 
Power or to that of any other 
country, occupied or not, are 
prohibited, regardless of their 
motive”. Article 76 of the same 
convention requires that the 
detaining power notify the ICRC 
of any transfers of protected 
persons, even those of brief dura- 
tion and within the occupied 
territory. The rendition of 
detainees from Iraq violates 
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Article 49; the secrecy of the 
transfers con- travenes Article 76. 
A draft opinion prepared by the 
Office of Legal Counsel in the U.S. 
Department of Justice opens an 
exception to the U.S. gov- 
ernment’s oft stated position that 
all persons detained in Iraq are 
fully covered by the Geneva 
Conventions. The draft opinion, 
dated March 19, 2004, concludes 
that the United States may legally 
transfer protected persons “who 
are illegal aliens from Iraq 
pursuant to local immigration law” 
and may relocate protected 
persons (whether or not they are 
illegal aliens) to other countries “to 


facilitate interrogation, for a 
brief but not indefinite period” 
(Goldsmith 2007: 2). Although 
the opinion was a draft, the CIA 
reportedly has relied on it as the 
legal basis for its program of 
renditions. That reliance appears 
to be misplaced: there has been a 
com- prehensive refutation of the 
opinion’s inter- pretation of 
Article 49, arguing on the basis 
of the plain meaning of the text, 
linguistic considerations, the 
historical context of the Geneva 
conventions, and customary law 
and international practice (Sadat 
2006: 237-38). Indeed, 
commentators have concluded 
that extraordinary renditions are 
a grave breach of the Geneva 
Conventions and that they 
violate various international 
human rights conventions, 
including the Convention against 
Torture, the ICCPR, the 
Universal Declaration of Human 
Rights, the Conven- tion and 
Protocol Relating to the Status of 


Refugees, and the Vienna 
Convention on Consular 
Relations (Sadat 2006: 


Weissbrodt and Bergquist 2006). 


Conclusions 


The coalition invasion of Iraq 
was an imper- missible use of 
force. The invasion did not fall 
within either of the two 
exceptions to the general 
prohibition (U.N. Charter Article 
2(4)) on the use of force: it was 
not an exercise of the right of 
self-defense in response to an 
imminent threat, neither was it 
authorized by the Security 
Council. States decisively 
rejected the U.S. and British 
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contention that the use of force 
was authorized by prior Security 
Council resolutions; legal scholars 
have pointed out any number of 
crippling flaws in the U.S. and 
British arguments. The more 
speculative assertion, that a 
doctrine of anticipatory self- 
defense actually justified the attack 
on Iraq, has similarly suffered 
from telling critiques. Indeed, the 


debates seem to have 
strengthened the traditional 
Caroline criteria governing 


anticipatory self-defense: the use 
of force is permitted in advance of 
an actual attack only if such an 
attack is about 
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to occur, other modes of 
responding would be unavailing, 
and the use of force is both 
necessary and proportionate. 

The occupation of Iraq raised 
pressing questions regarding the 
tension between traditional 
international rules that narrowly 
limit the prerogatives of occupying 
powers and the need for 
transformation in Iraq’s political, 
legal, and economic institutions. 
More than anything, the legal 
debates have highlighted the need 
to adapt occupation law to take 
into account modern human 
rights law, thereby establishing 
international standards for the 
reform and restructuring of failed 
and formerly repressive regimes. 
The new norms should govern 
transformative occupations 
whether the agents of change are 
international bodies (such as the 
United Nations) or coalitions of 
states.*° 

Issues relating to the treatment 
of detainees are of more than 
historical or doc- trinal interest; 
they raise ongoing questions of 
responsibility for violations of 
international law. Torture; cruel, 
inhuman, or degrading treat- 
ment; ghost detainees; and 
renditions have occurred in Iraq, 
Afghanistan, Guantanamo Bay, 
and secret sites on several 
continents. The global pattern of 
U.S. conduct with regard to 
detainees suspected of terrorist 
connections disproves the Bush 
administration’s assertions that the 
crimes committed at Abu Ghraib 
were the work of a small number 
of “bad apples.” More troubling, 
the unlawful practices docu- 
mented in Iraq have been, and 
continue to be, at the heart of the 
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U.S. government’s approach to 
dealing with captives in its so- 
called “war on terror.” Recent 
reports reveal that Justice 
Department memoranda from 2005 
authorized the CIA to employ 
“painful physical and psychological 
tactics, including head-slapping, 
simulated drowning and frigid 
temperatures.” (Shane et al. 2007) 
The existence of the still 
unpublished opin- ions, approved 
by then Attorney General Alberto 
Gonzales, shows that the Bush 
administration continues, to the 
date of this writing, to authorize 
torture and related abusive 
practices. 


Indeed, in its quest to gain 
intelligence on terrorist groups 
and their plans, the Bush 
administration has 
systematically sought to evade 
international rules governing the 
humane treatment of detainees. 
From Sep- tember 2001 on, the 
Bush administration has claimed 
that coercive interrogation tech- 
niques, including methods that 
are widely regarded as torture, 
are necessary in order to extract 
from suspected terrorists timely 
infor- mation that could prevent 
further attacks. The 
documentary trail is by now 
conclusive in establishing that 
the Bush administra- tion has 
based its policies and 
operational directives on its own 
decisions that: 


1 Existing international law on 
torture is an outmoded 
obstacle to gaining use- able 
intelligence from detainees. 

2 The President of the United 
States, when acting as 
Commander-in-Chief of the 
armed forces, is unbound by 
inter- national law, the U.S. 
Constitution, or domestic 
statute. 

3 The president is acting 
under his commander-in- 
chief power when taking 
actions under the so-called 
“global war on terror.” 

4 Iraq is a “central front” in 
the war on terror. 

5 The president may therefore 
authorize harsh and 
coercive interrogation tech- 
niques to be used on 
detainees in Afghanistan, 
Iraq, Guantanamo Bay, and 
elsewhere. 

6 Techniques that 
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intentionally inflict physical 
or mental “severe pain or 
suffering” (Convention against 
Torture, Art. 1) do not fit 
within the U.S. government’s 
narrow definitions of torture. 

7 U.S. personnel who employ 
such techniques are immune 
from prosecu- tion under 
U.S. law. 

8 In any case, certain 
categories of detainees - 
“unlawful combatants” - fall 
outside Geneva and other 
legal protections. 
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In other words, both the White 
House and the Department of 
Defense, through a series of 
official policies and 
interpretations, have made it 
clear that, when interrogating 
detainees, traditional limits no 
longer apply; the end of gaining 
intelligence justifies the coercive 
means needed to obtain it. Even if 
high-level military and government 
leaders did not openly order 
torture, their subordinates down 
to the operational level (at Abu 
Ghraib, for example) could not 
help but understand that they 
were expected to extract 
information from detainees even 
if it meant employing cruel, 
inhuman, or degrading methods, 
or torture. Thus one (unnamed) 
U.S. official could still go on record 
to declare: “If you don’t violate 
someone’s human rights some of 
the time, you prob- ably aren’t 
doing your job.” The official 
reports issued in the wake of Abu 
Ghraib all establish that the legal 
and policy decisions that justified 
and encouraged abusive 
interrogation practices filtered 
down to the units guarding and 
interrogating detainees. The 
Jones-Fay Report concludes that 
U.S. personnel at Abu Ghraib felt 
“intense pressure .. . from higher 


headquarters, to include 
CENTCOM, the Pentagon, and the 
DIA [Defense Intel-  ligence 


Agency] for timelier, actionable 
intelligence” (as reproduced in 
Danner 2006: 47- 8. The 
Schlesinger Report affirms that 
coercive interrogation techniques 
author- ized by the Secretary of 
Defense for use at Guantanamo 
Bay “migrated to Afghanistan and 
Iraq where they were neither 
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limited nor safeguarded” (as 
reproduced in Danner 2006: 37; see 
also the Jones-Fay Report ). 

A substantial body of analyses 
overwhelm- ingly concludes that the 
legal bases for the Bush 
administration’s authorization of 
torture and cruel, inhuman, or 


degrading treatment are 
profoundly and irreparably 
flawed.” By jus- tifying and 
promoting harsh detention and 
interrogation practices, the U.S. 
government has encouraged 


conduct that violates the Geneva 
Conventions and therefore consti- 
tutes war crimes. Specific officials 
responsible for authorizing, 
ordering, or providing legal 


cover for illegal activities may 
thus have participated in a 
common plan to permit war 
crimes, or abetted the 
commission of war crimes, 
raising the prospect of individual 
civil or criminal liability. Legal 
action against 

U.S. officials is unlikely, given 
current polit- ical realities. But, as 
the Pinochet case reminds us, 
realities can change. 


Notes 


1 Both legal commentators and 
public officials deploy a variety of 
words to capture the idea 
referred to here. The terms 
“preemptive,” “pre- ventive,” and 
“anticipatory” are all in common 
use, sometimes interchangeably. 
For the sake of clarity, I use 
“anticipatory self-defense” to 
refer to any use of force by a 
state against a threat, before that 
threat has produced an actual 
attack. “Preemptive self-defense” is 
a sub- category of anticipatory self- 
defense, in which a state uses 
force to counter an attack that is 
imminent (about to occur). 
“Preventive self- defense” is 
another subcategory of anticipatory 
self-defense, in which a state uses 
force to halt the development of a 
threat that could, at some future 
time, produce an armed attack (that 
attack not yet being imminent). 

2 This conclusion 
significance in light 
of repeated post-war U.S. 
assertions that, despite the 
absence of weapons of mass 
destruction and links to al Qaeda, 
the war was justified because 
“the world is better off with- out 
Saddam Hussein in power.” 

3 Papastavridis argues persuasively 
against the applicability of standard 
principles of treaty inter- pretation, 
including the Vienna Convention 
on the Law of Treaties, to 
Security Council resolutions (see 
Papastavridis 2007). 


4 The other eight 


assumes 
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countries 
expressing similar convictions 
were Bulgaria, Cameroon, China, 
Colombia, Ireland, Mexico, Russia, 
and Syria. 

5 The “Downing Street Memo” was 
first pub- lished in the Sunday 
Times on May 1, 2005. The 
document, dated 23 July 2002, 
summar- izes the report of British 
director of foreign intelligence Sir 
Richard Dearlove following a visit 
to Washington, DC. Dearlove 
reported that, in the U.S. 
government, “military action was 
now seen as inevitable,” and that the 
“intel- ligence and facts were being 
fixed around the policy.” 

6 The controversies have generated 
calls for clearer standards for 
interpreting Security 
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9 As various 
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Council resolutions. For one such 
appeal, and a proposed set of 
interpretive principles, see 
Papastavridis 2007. 

7 The discussion here presumes that 
the cus- tomary criteria for 
anticipatory self-defense con- tinue 
as international law alongside the 
U.N. Charter rules on the use of 
force, especially Art. 2(4). An 
alternative view is that Art. 2(4) 
sup- plants previous customary law 
and permits the use of force only in 
the case of an actual armed attack. 
The debate on this point is beyond 
the scope of this essay, but Shaw 
(2003) offers overviews of the 
main positions. 

8 Dinstein adopts yet a different 
view. He asserts that there is no 
right to preventive self- defense 
under either the Charter or 
custom- ary international law; 
force is justified only against an 
attack actually occurring. Dinstein 
argues that no Security Council 
resolutions were necessary for the 
Persian Gulf war (1991), which was 
justified simply as collective self- 
defense; that the coalition had been 
in a continuous state of war with 
Iraq since then, with an extended 
period of ceasefire (1991-2003); that 
Iraq’s vio- lation of Resolution 687 
released the coalition from its 
obligation to observe the ceasefire; 
and that, therefore, the 2003 
invasion of Iraq was fully justified 
under the inherent right to 
collective self-defense that initially 
justified the war in 1990 (see 
Dinstein 2005). 

commentators have 
observed, U.S. 

officials consistently avoided referring 

to the 
U.S. presence in Iraq as an 
“occupation” or to 
U.S. forces there as “occupiers.” 
U.S. officials preferred to describe 
coalition troops as “lib- erators.” 
Yet it has been pointed out that the 
choice of terms was a rhetorical 
tactic rather than a meaningful 
legal distinction. In any case, the 
United States never questioned the 
applicability of occupation law. 

10 Yoo contends that occupation law 
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permits far reaching reforms of the 
institutions of the occupied territory, 
especially given state prac- tice in the 
1940s and since (Yoo 2004). 


11 Although Yoo argues that the Hague 


Regulations do not apply in Iraq 
because Iraq is not a party to that 
convention; see ibid. 


12 The authentic French text of Hague 


Regu- lations Art. 43 establishes the 
obligation of the occupier “de 
rétablir et d’assurer, autant qu’il est 
possible, l’ordre et la vie publics.” 
The French version thus requires 
the occupier to restore and maintain 
both public order and public, or 
civil, life. The (non-authentic) 


English version still in use 
incorrectly translates the relevant 
phrase as “public order and 
safety.” 

13 Dorosin was at the time Attorney- 
Adviser in the U.S. Department of 
State, speaking in his private 
capacity. 

14The discussion here avoids the 
vexed question of the extent to 
which Security Council re- 
solutions adopted under Chapter 
VII can override general 
international law. Dorosin cites 
Article 103 of the U.N. Charter to 
support his argument that the 
resolutions regarding Iraq did 
supersede traditional occupation 
law. 

15 Wheatley argues that the creation 
of the tran- sition government was 
not compatible with the right of 
Iraqis to self-determination, though 
the establishment of a 
constitutional government was; 
see Wheatley (2006), arguing that 
impo- sition of democracy by an 
occupying power violated Article 
43 of the Hague Regulations 
(533). 

16 Both Amnesty International and 
Human Rights Watch have 
published numerous reports on 
torture and other abuses of 
detainees. 

17 The principal official 
investigations of the prisoner 
holding area at Abu Ghraib and 
other instances of detainee abuse are 
the Taguba Report, the Fay-Jones 
Report, and the Independent Panel 
Report (also known as the 
Schlesinger Report). The Taguba 
Report is available online at http:// 
www.fas.org/irp/agency/dod/tagu 
ba.pdf. The Jones-Fay Report is 
available at http:// 
www4.army.mil/ocpa/reports/ar1 
5-6/AR15- 6.pdf, and the 
Schlesinger Report is available at 
http://www.defenselink.mil/news/ 
Aug2004/ 
d20040824finalreport.pdf. 

18 This category includes physical 
and psycho- logical mistreatment 
of detainees, including punching, 
kicking, and beating detainees; 
prolonged forced nudity; sexual 
humiliation; simulation of electric 
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torture; use of unmuz- zled dogs; 
and rape and threatened rape; see 
Article 15-6 Investigation of the 800th 
Military Police Brigade (The Taguba 
Report) (2004). 

19 Both Geneva Conventions also 
applied dur- ing the period of 
occupation; Article 2 of each 
Convention stipulates that each 
“shall also apply to all cases of 
partial or total occupation.” 

20 Unilateral occupation for the 
purpose of regime change and 
institutional transformation would be 
indistinguishable from the illegal, 
uni- lateral use of force. 

21For a sample of such analyses, 
revisit any of the references already 
given in this chapter. 
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Section 
IV 


Key issues in 
international law 


Fidelity to constitutional 
democracy and to the rule of 
international law 


Russell Powell and Allen 
Buchanan 


Until recently, international law was 
almost ex-  clusively concerned to 
regulate the behaviour of states toward 
one another. In contrast, what may be 
called robust international law (RIL) 
claims the author- ity to regulate 
matters within states and even to 
prescribe how the state is to treat its 
own citizens within its own territory. 
International human rights law is RIL 
par excellence, but international crim- 
inal law and some international 
environmental and trade law also 
regulate conduct previously thought to 
be reserved for state control. In this 
chapter, we focus on a fundamental 
question: Is the commit- ment to 
(domestic) constitutional democracy 
com- patible with the commitment to 
robust international law? In the first 
section, we examine the question of 
whether RIL is compatible with 
democracy, exam- ining claims that a 
state’s recognition of the supre- macy of 
RIL is inconsistent with democratic 
principles. We then go on to ask the 
same question about con- stitutionalism 


that we asked in the first section about 
democracy: Is recognition of the 
supremacy of RIL consistent with the 
principles that comprise the polit- ical 
ideal of constitutional government? 


Over and above its astonishing 
proliferation, perhaps the most 
remarkable development in 
international law in the last few 
decades has been the emergence 
of what might be called robust 
international law (RIL). Until 
recently, international law was 
almost exclu- 
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sively concerned to regulate the 
behaviour of states toward one 
another. In contrast, RIL claims 
the authority to regulate matters 
within states and even to 
prescribe how the state is to 
treat its own citizens within its 
own territory. International 
human rights law is RIL par 
excellence, but international 
criminal law and some 
international envir- onmental 
and trade law also purport to 
regulate conduct previously 
thought to be reserved for state! 
control. 

International law, like all law, 
claims authority. Yet 
international law does _ not 
recognize domestic? law, even 
domestic con- stitutional law, as 
limiting its authority. It claims 
supreme authority on those 
matters it addresses. Such a 
claim is remarkable, given that 
the constitutions of most states 
either explicitly claim unlimited 
legal supremacy or are implicitly 
regarded as enjoying it. How 
can domestic constitutional law 
and interna- tional law both be 
supreme with regard to the same 
domains of control? 

That question has become 
urgent with the development of 
effective RIL - law that not only 
claims the authority to regulate 
matters hitherto regarded as the 
prerogative of the state, but that 
is also increasingly backed by 
significant sanctions, including, in 
some cases, a credible threat of 
coercion. In 
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brief, both the reach and the 
grasp of inter- national law have 
been augmented, even if the 
former still exceeds the latter. 
The ques- tion of compatibility is 
no longer a curiosity of abstract 
jurisprudential theory; it is a press- 
ing practical matter. 

RIL has emerged in an 
environment in which those who 
advocate the rule of inter- 
national law generally also 
endorse constitu- tional democracy 
at the level of the state. But some 
who claim to be friends of 
domestic constitutional 
democracy now raise serious 
doubts about its compatibility 
with RIL. These worries about 
incompatibility, as we shall show, 
extend far beyond the question of 
how to make international law’s 
unli- mited claim to supremacy 
consistent with the claims of 
supremacy that domestic con- 
stitutions make. Some of the more 
serious worries would remain even 
if every state con- stitution 
explicitly recognized the supremacy 
of international law or of certain 
types of inter- national law, such 
as human rights law. The problem 
of compatibility does not admit of 
a purely formal solution. 


Conflicting claims of 


legitimacy 


Concerns about the relationship 
between RIL and domestic 
constitutions can be formulated as 
issues of competing claims to 
legitimacy, where legitimacy is 
understood as the right to rule. 
International law claims 
legitimacy and does not qualify 
this claim by acknowledging any 


superior legal authority, even 
where it purports to regulate the 
inter- nal affairs of states. Domestic 
constitutions typically make a 
similarly unlimited claim regarding 
internal affairs. Thus there are 
conflicting claims of legitimacy. So 
far as their’ plausibility is 
concerned, however, there seems 
to be a stark asymmetry. The 
domin- ant view is now that 
democracy is a require- ment of 
legitimate government. But RIL is 
not the product of democratic 
institutions. In the form of treaty 
law, it is the product of a process 
of negotiation among states some 
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of which are not democratic, and 
in which enormous inequalities of 
power among states can call the 
voluntariness of state consent into 
question. In the form of 
customary inter- national law, 
RIL is also a far cry from law 
made by representative 
legislatures: whether a norm 
becomes customary international 
law depends upon whether it 


gains sufficient support from 
powerful states (some of which 
are not democratic), from 


unelected judges in international 
tribunals, and from promin- ent 
legal scholars. The norms 
promulgated by global 
governance institutions, such as 
the WTO, the Security Council, 
and various international 
environmental and regulatory 
regimes also lack the legitimacy 
that demo- cratic law-making 
processes are thought to confer 
at the domestic level; these 
institutions are not democratic in 
anything like the way that 
legitimate states are expected to 
be. From this perspective, RIL’s 
claim to unlimited authority is 
especially problematic because it 
amounts to the assertion that 
institutions of dubious legitimacy 
have the authority to override 
the norms of institutions that 
have a much stronger claim to 
legitimacy - namely, democratic 
states. 

The scholarly debate about the 
compatib- ility of RIL and 
constitutional democracy has 
chiefly taken place in two 
venues: the rich literature on the 
expanding authority of European 
Union (EU) institutions and the 
much less developed literature 
that revolves around the critique 
of RIL advanced by a group of 
25 


American constitutional and inter- 
national law scholars sometimes 
referred to as the “new 
sovereigntists”. The American 
side of the debate has been 
hobbled by three self-imposed 
limitations: (1) an unwillingness to 
learn from the EU literature, (2) a 
failure to distinguish clearly 
between the question of whether 
RIL is compatible with 
constitutional democracy and 
whether it is compatible with the 
current American constitution or 
American-style democracy and (3) 
a refusal to consider the 
possibility that when there are 
tensions between RIL and a 
state’s con- stitution, one option 
worth considering is 
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whether the tension could be 
relieved by constitutional 
amendment. The first and third 
self-imposed limitations, we will 
argue, are related: If the new 
sovereigntists paid more attention 
to the EU literature, they would 
find it more difficult to ignore the 
option of con- stitutional 
amendment to accommodate RIL, 
because several EU countries have 
in fact made such an adjustment. 
It is perfectly appropri- ate, of 
course, for scholars to focus on 
the impact of RIL on the US 
Constitution or on American 
democracy, but it is wrong to slide 
from claims about what is 
incompatible with that 
constitution or detrimental to that 
form of democracy to more 
grandiose assertions about what 
is incompatible with constitu- 
tionalism or with democracy 
themselves. 

In this chapter, we focus on the 
most fundamental question: “Are 
the commit- ments to (domestic) 
constitutional democracy and to 
robust international law compat- 
ible?”, while trying to avoid the 
limitations of the American side of 
the debate. In the first section, we 
consider whether RIL is com- 
patible with democracy, 
examining claims that a state’s 
recognition of the supremacy of 
RIL is inconsistent with 
democratic prin- ciples. Here we 
argue that the charge of 
inconsistency relies on implausible 
assumptions about democracy. We 


also argue, however, that the 
expansion of RIL poses a 
fundamental problem for 


democratic states, a problem that 
democratic principles, including 
the prin- ciple of subsidiarity, 


which has figured so prominently 
in the EU literature, cannot 
answer: How much self- 
government should a democratic 
people relinquish to international 
institutions? In the second section, 
we ask the same question about 
constitutionalism that we asked in 
the first about democracy: Is 
recog- nition of the supremacy of 
RIL consistent with the principles 
that comprise the political ideal of 
constitutional government? In this 
section, we argue for two 
conclusions: First, although RIL 
and constitutionalism are for- mally 
consistent in the sense that a 
constitu- tion can consistently 
acknowledge a superior legal 
authority, there are circumstances 
in 
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which acknowledging the 
supremacy of RIL can impair the 
functioning of a state’s 
constitution; and, second, that 
when the acceptance of RIL 
involves either serious 
impairment of a state’s 
constitution or a significant loss 
of self-determination for the 
people whose constitution it is, 
then prin- ciples of democratic 
constitutionalism require a special 
form of democratic authorization 
- either a new constitution, 
constitutional amendment, or a 
special super-majoritarian 
legislative act. 

Before turning to the question 
of com- patibility, it is important 
to be clear about why it matters. 
The possibility that the com- 
mitment to RIL is incompatible 
with the commitment to 
constitutional democracy is 
disturbing because both seem 
morally compelling. Since the 
case for constitutional democracy 
is better known, here we will only 
sketch, in broad strokes, the 
chief reasons for acknowledging 
the authority of RIL.° Our 
purpose is not to make the case 
for RIL but simply to indicate the 
costs of abandoning the 
development of RIL in the name 
of protect- ing constitutional 
democracy. 

There are two types of reason 
for the cit- izens of constitutional 
democracies to urge _ their 
leaders to acknowledge’ the 
authority of RIL. The first may be 
called self-regarding: These are 
reasons that apply independently 
of any cosmopolitan 
commitments on the part of the 
citizenry. By “cosmopolitan com- 
mitments” here we mean 
commitments grounded in a 
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direct concern for the well- being 
or protecting the interests of 
persons who are not members of 
one’s own polity. 


Self-regarding reasons 


Acknowledging the authority of 
RIL can improve the functioning 
of constitutional democracies in at 
least four ways, independ- ently of 
whether it happens to fulfil 
cosmo- politan commitments. First, 
by acknowledging the authority of 
RIL, governments can provide 
benefits that their citizens have 
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demanded, but which cannot be 
provided by unilateral action or 
by traditional-style bilat- eral 
international agreements that do 
not commit states to RIL. Robust 
international legal regimes help 
solve coordination prob- lems, 
provide global public goods, and 
avoid or reduce negative 
externalities.°® 

Second, even the best 
constitutional demo- cracies 
sometimes fail to provide equal 
pro- tection of the rights of some 
of their citizens. Furthermore, 
every constitutional demo- cracy 
is at risk for  unjustifiably 
infringing civil rights generally, 
not just those of minorities or 
women, when there is a per- 
ceived national emergency, such 
as war or terrorist attacks. If a 
state acknowledges the authority 
of international human rights law, 
this can help mobilize political 
support, both within the country 
and from without, for the 
protection of domestic 
constitutional civil and political 
rights. In some cases, types of 
international law that are not 
typically cate- gorized as human 
rights law, including law affecting 
economic development, can also 
have a significant positive impact 
on the security of citizens’ civil 
and political rights, to the extent 
that states acknowledge their 
authority in the domestic sphere. 

Third, all constitutional 
democracies in- clude various 
institutional mechanisms for 
reducing the persisting risk that 
policy will unduly reflect the 
preferences of powerful special 
interests; but when such interests 
are concentrated and the 
opposition to them is diffuse, 


these domestic mechanisms may 
be insufficient. When this is the 
case, participa- tion in 
international institutions that claim 
robust legal authority may help 
counter the power of special 
interests. For example, the binding 
rules of the WTO that prohibit 
trade discrimination have helped 
the US Congress resist pressure 
from domestic pro- tectionist 
groups. 

Fourth, by participating in robust 
inter- national legal regimes, states 
can improve public deliberation in 
domestic policymaking across a wide 
range of domestic policy areas: they 
can more effectively draw on more 
exten- 
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sive pools of experts and can 
identify and learn from “best 
practices” developed elsewhere. In 
some cases, acknowledging the 
authority of RIL is a necessary 
condition of reaping these 
epistemic gains. 

The foregoing four reasons to 
accept RIL should appeal to 


citizens of constitutional 
democracies because of their 
positive effects on domestic 


politics. Their force does not 
depend on the assumption that 
the citizens of a constitutional 
democracy are or ought to be 
influenced by cosmopolitan 
commitments; it does not 
presuppose a _ non-instrumental 
concern for the rights and 
interests of for- eigners. In 
addition to these self-regarding 
reasons, there are reasons for 
acknowledging the authority of 
RIL that carry considerable 
weight from a cosmopolitan 
point of view. 


Cosmopolitan reasons 


First, a commitment to robust 
international human rights law 
and to the emerging in- 
stitutions of international 
criminal law can enhance the 
effectiveness of the efforts of the 
citizens and leaders of a 
constitutional democracy in 
promoting the protection of the 
basic interests of all persons. By 
promoting human rights through 
participation in inter- national 
institutions, as opposed to acting 
unilaterally, a state can also 
assure others that its efforts are 
sincere and not a guise for the 
pursuit of narrow national 
interest. The per- ception of 
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legitimacy can increase coopera- 
tion and to that extent can make it 
more likely that the goal of better 
protection for all will be achieved. 

Second, participation in robust 
interna- tional legal regimes can 
help to counter the parochial bias 
of democratic politics. Con- 
stitutional democracies are typically 
structured to ensure that 
legislators and government 
officials are accountable to - and 
only to - their own fellow citizens. 
Foreigners have no votes and in 


some cases domestic law is 
explicitly intended to prevent 
“foreign influences” on the 


policymaking process.’ 
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Thus constitutional democracies 
systematically exclude from proper 
consideration the legit- imate 
interests of others that are 
affected by their actions. 
Acknowledging the authority of 
RIL can help correct this bias by 
requir- ing state policy that affects 
the basic interests of foreigners to 
take those interests into account. 
In the next section, we will argue 
that it is a misunderstanding of 
democracy to hold that the 
government of a democracy must 
be accountable exclusively to its 
own citizens. Third, 
acknowledging the authority of 
RIL can be an expression of the 
commitment to the ideal of the 
rule of law. One of the chief 
moral attractions of the rule of 
law is that it embodies a 
commitment to not settl- ing 
conflicts of interests and 
preferences by recourse to sheer 
power. This commitment does not 
rule out the resolution of conflicts 
by force, of course, but it does 
require that force not be the first 
resort and that when it is 
employed it is justified by publicly 
avail- able reasons of the right 
sort, what might be called 
principled reasons, as distinct 
from mere threats or appeals to the 
interests of those who happen to 
be the stronger. In interna- tional 
relations, where disparities of 
power are great, the moral case for 
the rule of law is cor- 

respondingly strong. 

There are several reasons to 
repudiate the rule of sheer power. 
The need to protect the vulnerable 
and to avoid unfairness are among 
the most obvious, but there is also 
the idea that respect for persons 
requires an appeal to their 


capacity to act on the basis of 
principled reasons rather than 
relying solely or prim- arily on 
their capacity to respond to 
threats. All of these reasons qualify 
as cosmopolitan, because they all 
assume the fundamental equal 
moral status of persons: all are to 
be treated fairly; vulnerable 
persons generally, not just the 
vulnerable who are one’s fellow 
citizens, are to be protected; all are 
to be respected by appealing to 
their capacity for being moved by 
principled reasons. 

These basic moral attractions of 
the rule of law have always been 
one chief element in the case for 
having international law (the other 
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being the realist idea that the 
system of restraint that 
international law provides is in 
the interest of every state because 
no state can reasonably expect to 
maintain a position of 
domination). The question at 
hand, however, is not whether the 
ideal of the rule of law sup- ports 
a commitment to international 
law as it was traditionally 
conceived, but whether it 
supports a commitment to robust 
international law. More precisely, 
do the basic moral values that 
ground the commitment to the 
rule of law give the citizens and 
political leaders of a 
constitutional democracy reason 
to acknowledge the authority of 
international law even within 
domains that were previously 
thought to be protected by the 
veil of sovereignty? 

The question is still 
insufficiently precise, because 
the answer may depend on what 
sort of international law is 
involved. Consider the case of 
international human rights law. 
It is appropriate to focus on 
human rights law because it is 
perhaps the type of RIL that has 
been viewed with the greatest 
suspicion by those who say that 
fidelity to constitutional 
democracy and to RIL are 
incompatible. Disputes arise as 
to the meaning, scope and 
institutional implications of 
particular human rights norms. 
Presumably the principle that 
conflicts should not be settled by 
sheer power applies to this sort 
of dispute; to exclude it seems 
arbitrary. If this is the case, then 
the idea of repudiating the rule 
of sheer power, which as we have 
seen lies at the heart of the 


25 


commitment to the rule of law, 
pro- vides a reason in favour of a 
powerful state such as the US not 
claiming the unqualified right to 
determine how human rights 
norms will be interpreted and 
applied to its own actions or the 
conduct of its citizens or officials. 
When a powerful state claims the 
right to do this, it is in effect 
asserting that it is permissible for 
it to be a judge in its own case, to 
decide whether complaints that it 
has failed to protect human rights 
are valid. Because it is a powerful 
state, its vulnerabil- ity to 
sanctions by other states or 
international organizations or world 
public opinion will be 
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relatively inconsequential, at least 
in cases in which it has a strong 
interest in the outcome, and this 
means that effective checks on its 
act- ing in a self-serving, biased 
fashion will be absent. There will 
be a significant risk that the 
conflict will be settled by sheer 
power - that is, in accordance 
with the interest of the pow- erful 
simply because they are powerful - 
rather than in a principled, 
publicly justifiable way. At the 
very least, such a state bears a 
burden of argument to explain 
why the usual rule of law 
considerations that speak in 
favour of not being a judge in 
one’s own case are not dispositive 
in case of disputes over the inter- 
pretation and _ application of 
human rights norms.® 

One could, of course, argue 
that at pre- sent the burden of 
explaining why the prin- ciple that 
one shouldn’t be a judge in one’s 
own case cannot be met in some 
areas of inter- national law that 
most significantly challenge state 
sovereignty. For example, some 
have argued that the defects of 
the current Inter- national 
Criminal Court process are so 
great as to outweigh the rule of 
law reasons for acknowledging 
the authority of the Court. Our 
aim here, however, is not to show 
that the commitment to the rule 
of law supplies a conclusive 
reason to support any particular 
area of RIL, but only to show that 
it can pro- vide a reason to 
support RIL, depending on the 
circumstances. Moreover, when it 
does, the reason it supplies is one 
that should carry significant 
weight with those committed to 
constitutional democracy, so far 


as the idea of constitutional 
democracy subsumes or 
presupposes that of the rule of 
law. 


Taken together, the four self- 


regarding and the three 
cosmopolitan reasons show that 
there is a strong case for 


acknowledging the authority of RIL 
when certain conditions are 
satisfied. These reasons do not 
purport to pro- vide a blanket 
endorsement for all international law 
that claims robust authority. 
Rather, whether any of the reasons 
apply and the weight they carry may 
vary depending on what sort of law 
is involved and on whether the 
benefits that acknowledging the 
authority of 
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the law brings can be gained in 
some other way. Nonetheless, we 
hope that this brief dis- cussion 
makes clear the attractions of 
having an international legal 
system that includes 
mechanisms for creating RIL. 
Keeping the potential benefits of 
RIL in mind, we will now consider 
whether a commitment to RIL is 
incompatible, with either 
democracy or constitutionalism. 


Are fidelity to constitutional 
democracy and fidelity to 
robust international law 
compatible? 


Whether these two commitments 
are com- patible depends, of 
course, on what demo- cracy is. 
Remarkably, the new 
sovereigntists who deny 
compatibility offer no explicit 
conception of democracy and 
tend to assert, rather than to 
argue, that acknowledging the 
supremacy of robust 
international law offends 
democratic principles. Even 
more frustrating, they are 
sometimes unclear as to whether 
the alleged incompatibility is 
with democracy or with 
constitutional democracy or with 
some particular constitutional 
demo- cracies or with only one 
constitutional democracy 
(namely, the United States). To 


begin to assess charges of 
incompatibility we must first 
settle on a serviceable 


conception of democracy. In doing 
so, we must avoid con- troversial 
conceptions of democracy in 
order not to prejudice the issue 
of compatibility. 
Democracy, in the 
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most 


general and least controversial 
sense, is a process for making 
decisions that will be binding on all 
members of a group, each of 
which has an equal say at some 
important stage or level of the 
pro- cess.? When applied to 
modern, large-scale states, the 
term usually connotes as well the 
requirement that important 
government officials, or at least 
legislators, are held accountable 
through periodic elections in 
which citizens have equal votes. We 
will refer to this core idea of 
democracy as equal popular 
electoral accountability or popular 
accountability for short. 
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It is crucial to note that this 
definition does not assume that all 
of the laws to which the citizens 
of a democracy are subject must 


be made by their elected 
representatives (or voted on 
directly by the citizens 


themselves, as in referendum). So 
it is compatible with some 
domestic law being created 
through judicial decisions and/or 
administrative processes. This 
seems unexceptionable, if the goal 
is to settle on a moderately realistic 
con- ception of democracy, one 
that can at least be approximated, 
under reasonably favourable 
circumstances, by the clearest 
examples of actual states that are 
generally regarded as democratic. 

With this broad and relatively 
uncontro- versial conception of 
democracy in mind, let us now 
consider four arguments - or in 
some cases, reconstructions of 
intimations of argu- ments - that 
purport to show that the com- 
mitment to democracy at the 


domestic level and the 
commitment to RIL are 
incompatible. It should be 


emphasized that our purpose here 
is analytical, not exegetical. In each 
case we will reference work by new 
sovereigntists that at least suggests 
a given argument, but we make no 
effort to document conclusively who 
advances which argument. One 
reason for this approach is that 
some of the theorists in ques- tion 
are unclear as to which 
arguments for incompatibility they 
are advancing in a given context. 


Another reason is that each 
scholar who is sceptical of 
delegations to international 


institutions has her own nuanced 
view of the constitutionally 


appropriate scope of delega- tion, 
and consequently it is difficult to 
bring all of these authors under a 
single, uniform conceptual 
umbrella. 


The exclusive 
accountability argument 


This is the claim that democracy 
requires that every official who 
exercises political authority over 
the citizens of a state must be 
accountable solely to _ those 
citizens. The concern here is 
primarily with the delegation of 
legal authority over the domestic 
citizenry 
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to officials of global governance 
institutions or to judges of 
international tribunals. For 
example, John Yoo (2000: 1715) 
appeals to broader, normative 
principles of constitu- tionalism 
to justify the priority of the 
Appointments Clause of Article II 
of the US Constitution in its 


conflict with the new inter- 
national law, stating that: 
The Framers... centralized the 


appoint- ments power because 
they feared the vest- ing of 
power in officeholders who 
were not accountable to the 
electorate, as had occurred 
during the colonial period...A 
centralized appointments 
process prevents the national 
government, as a whole, from 
concealing or confusing the 
lines of gov- ernmental 
authority and responsibility so 
that the people may hold the 
actions of the government 
accountable. Allowing the 
transfer of command authority 
to non- 

U.S. officers threatens this basic 
principle of government 
accountability. International or 
foreign officials have no 
obligation to pursue American 
policy, they do not take an oath 
to uphold the Constitution, 
nor can any American official 
hold them responsible for their 
deeds.'° 


If this first objection is 
understood to apply only to the 
US Constitution, the claim is that 
acknowledging the authority of 
RIL, or some instances of RIL, 
violates the constraints on 
delegation of executive authority 
set out in the Appointments 
Clause of the US Constitution. As 
we have already emphasized, 
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however, our focus in this chapter 
is not on whether RIL is 
compatible with distinctive 
features that particular 
democratic constitu- tions may or 
may not have, but on the more 
basic question of whether it is 
compatible with constitutional 
democracy itself. In this section, 
we are sorting out incompatibilist 
objections that pertain to the 
democracy part of constitutional 
democracy. So the ques- tion is 
whether democracy requires that 
all political authority exercised 
over citizens of a democracy must 
be accountable exclu- sively to 
those citizens. 
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According to the broad and 
relatively un- controversial 
definition of democracy adduced 
earlier, the answer is clearly “no”. 
Democracy, on this definition, 
requires that any official who wields 
political authority over the 
citizens of a democracy must be 
accountable to those citizens and 
it also imposes a requirement of 
equality among citizens - all 
citizens are to have an equal say, 
at important stages or levels of 
group decision making - but it 
does not rule out the possibility 
that such officials may also be 
accountable to non-citizens." At 
most the non-controversial 
definition implies that those 
exercising authority over citizens 
of a particular state be 
accountable equally to all of them 
and to whomever else they are 
accountable, but it does not 
require accountability only to 
those citizens. 

It is worth noting that even 
when the Exclusive Accountability 
Argument is re- stricted to the US 
case, it is implausible. The US 
Constitution authorizes the 
president, with concurrence of 
two-thirds of the Senate, to enter 
into and ratify treaties. In some 
cases, treaties set up mechanisms 
for dispute resolu- tion through 
arbitration by third parties who 
are not exclusively accountable to 
the citizens of the contending 
states (if they can be said to be 
accountable to them at all). The 
clause of the Constitution that 
authorizes treaty making includes 
no suggestion that such treaties 
are prohibited. Moreover, not only 
the United States, but also other 
states that are commonly regarded 
as democratic, routinely enter into 


such treaties. So if exclusive 
accountability is a necessary 
condition for democracy, then 


there are few, if any, democracies 
in the world. A more reasonable 
conclusion is that exclusive 
accountability is not a requirement 
of democracy. This con- clusion is 
reinforced by the realization that 
neither the idea of equal electoral 
account- ability nor other notions 
usually associated with democracy 
(such as the idea that government 
has no rights on its own account, 
but instead only has the authority 
that is conferred on it by those 
whose interests it is supposed to 
serve) require exclusive 
accountability. 
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The democratic 
argument 


One theme common to the EU 
literature and the American 
literature is the idea that 
international legal regimes 
suffer a “demo- cratic deficit”, 
although this term seems to be 
more commonly used in the EU 
context. As we shall understand 
it here, the phrase “democratic 
deficit” refers to the international 
(or, in the EU case, regional) 
version of a prob- lem that has 
preoccupied democratic theorists 
for some time: the problem of 
bureaucratic distance. In the 
domestic case, the complaint is 
that officials of the modern 
administrative state make 
important decisions and in some 
cases even make laws, yet are 


not subject to electoral 
accountability. In the 
supranational context, the 


charge is that chains of author- 
ity stretching from democratic 
publics to officials of international 
or EU institutions are too 
attenuated to warrant the title of 
demo- cratic accountability.” 

It is crucial to distinguish 
between the charge that robust 
international legal institu- tions 
lack exclusive accountability to 
par- ticular domestic publics and 
the charge that bureaucratic 
distance undercuts adequate 
accountability, because adequate 
account- ability need not be 
exclusive. If it were the case - 
contrary to what we have argued 
already - that democracy 
requires exclusive 
accountability, then fidelity to 
RIL and to democracy would be 
incompatible in prin- ciple, 
because legitimate international 
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deficit 


insti- tutions could not be 
accountable solely to the people 
of any particular country.'? The 
bureaucratic distance problem, in 
contrast, is remediable, so long as 
adequate accountabil- ity 
mechanisms can be developed. In 
that sense, the democratic deficit 
argument is not cap- able of 
showing that there is any inherent 
incompatibility between RIL and 
constitu- tional democracy. 
Moreover, incompatibilists who 
wield the democratic deficit 
argument must tread a razor-thin 
line: They must make the case 
that the problem of bureaucratic 
distance is so severe and 
intractable in the international 
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case that democratic states 
should deny the authority of RIL, 
but, at the same time, they must 
provide reasons to believe that 
the same problem in the 
domestic case is not so severe as 
to undermine domestic legal 
authority. That is a tough order to 
fill, because it requires either (1) 
a principled identification of a 
point along the continuum of 
bureaucratic distance that 
undercuts authority, along with 
convincing reasons for concluding 
that domestic bureaucratic distance 
falls below it and international 
bureaucratic distance above it or 
(2) good evidence for thinking 
that the problem of bureaucratic 
distance can be adequately 
ameliorated in the domestic case 
but not in the international case."* 
At any rate, the key point is that 
the demo- cratic deficit or 
bureaucratic distance argument is 
incapable of showing that 
domestic democracy and RIL are 
incompatible in principle. Just as 
important, those who advance this 
argument fail to consider the pos- 
sibility that its shelf life may be 
rather short; they do not even 
entertain the possibility that 
better accountability mechanisms 
for inter- national agencies and 
officials can be and ought to be 
developed.!® 
None of this is to deny that the 
problem of bureaucratic distance 
is serious at the supranational 
level or that it should be espe- 
cially troubling to those who 
endorse democracy at the 
domestic level. To a large extent 
the case for democracy at the 
domes- tic level rests on the idea 
that democratic institutions 
provide popular accountability, 


where this includes accountability of 
officials to all those they govern. 
So those who endorse democracy 
at the domestic level should be 
very disturbed when governing 
officials, domestic or 
supranational, are not adequately 
accountable to those they govern. 
Rather than saying that the 
commitment to domestic 
democracy and the commitment to 
RIL law are presently 
incompatible due to the relatively 
underdeveloped popular 
accountability of those 
international legal institutions 
that assert robust authority, it 
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would be more accurate to say 
that in these circumstances 
there is a tension between the 
two commitments. This language 
better conveys the possibility 
that trade-offs between the two 
commitments may be in order. 
The possibility of trade-off should 
not be dismissed; after all, as we 
have already argued, there are a 
number of reasons why 
democracies should find the 
availability of institutions for 
creating RIL attractive. More 
specifically, if such institutions 
are to develop greater popular 
accountability, it may be 
necessary, especially for more 
pow- erful and influential 
democratic states, to participate 
actively in them and to that 
extent acknowledge their 
authority pro tanto 

- that is, provisionally on the 
expectation that they can be 
improved and conditionally on 
their actually showing promise of 


improve- ment. Temporary 
toleration of an international 
institutional democracy deficit 


may be a reasonable price to pay 
in order to reap the benefits of 
RIL while working for better 
accountability. 


The unacceptable loss of 
self- government argument 


The self-governance of a 
democratic people can be 
diminished in several ways. One 
way we have just discussed: To 
the extent that officials, whether 
domestic or international, 
govern citizens without being 
adequately accountable to them, 
there is a loss of self- 
government, because self- 
government requires popular 
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accountability. A demo- cratic 
people also experiences a 
diminution of self-government if 
important decisions previously 
made by officials exclusively 
accountable to them are now 
made by officials who = are 
accountable to other con- 
stituencies as well, as occurs 
when inter- national institutions 
exert robust legal authority. When 
this second sort of diminu- tion of 
self-government occurs, the 
problem is not that something has 
transpired that is inherently 
incompatible with democracy at the 
domestic level; as we have seen, 
democracy 
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is not incompatible with a people 
being sub- ject to authority that is 
not exclusively accountable with 
them. Rather, the worry is that if 
increasingly more authority is 
transferred to officials who are not 
exclusively account- able to a 
particular people, then a point 
will eventually be reached at 
which it is no longer meaningful to 
say that the polity is self- 
governing. To put the same point 
in a slightly different way, 
democracy does not require that 
all authority over a democratic 
people be exclusively accountable 
to them, but it does require a 
significant domain of authority 
that is characterized by exclusive 
accountability to them. If a state 
transferred virtually all important 
governing functions to some other 
political entity, so that its people 
had no exclusive control over any 
area of policy, we would no longer 
regard it as self- governing, or, 
hence, as a democracy. Clearly 
those who value democracy at the 
state level have a right to be 
concerned about the extent of the 
transfer of authority to supra- 
national institutions, even though 
they can and should acknowledge 
that it is not the case that a people 
can only be subject to the author- 
ity of officials that are exclusively 
account- able to them. 

The loss of self-government 
worry is not to be confused with 
the democratic deficit argument 
noted earlier. Even if all interna- 

tional institutions exhibited 

better popular accountability 
than any existing democratic 
states, the question would still 
remain: Is their exercise of power 
compatible with meaning- ful 
domestic self-government? 


International institutions with a 
great deal of popular accountability 
- accountability to the citizens of all 

states - could be described as 
provid- ing global self-government, 
but depending on the scope of its 
powers this might come at the 
price of an unacceptable loss of 
self- government at the level of 
individual states. The critical issue, 
then, is this: At what point does the 
diminution of self-determination in 

a state become so great as to be 

incompat- ible with it warranting 
the title of a demo- cracy, a 
territory whose inhabitants are in 
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some meaningful sense self- 
governing?" The answer to that 
question depends upon an 
account of what makes political 
self-deter- mination valuable. 
Political self-determination is 
valuable for a number of reasons, 
which need not be rehearsed 
here. Because it is valuable for a 
number of different reasons, 
reasons that will have greater 
weight for members of var- ious 
groups, and because self- 
determination is not an all or 
nothing matter, but rather comes 
in many forms and degrees, there 
is no single or easy answer to the 
question: How much self- 
determination is enough for a 
constitutional democracy? 

An intuitively plausible 
response to this quandary is to 
appeal to the value of self- 
determination itself and simply 
say that the citizens of 
democracies should decide how 
much self-governance they will 
relinquish to global governance 
institutions." But even if we 
grant that the decision to 
relinquish some dimensions of 
self-determination to a robust 
international legal order ought 
itself to be viewed as a matter of 
rightful self- determination, we 
still need to know how this 
choice is to be made. For even if 
it is permissible or even 
obligatory to relinquish a great 
deal of self-governance to the 
inter- national legal order - for 
example, to promote peace or to 
achieve better protection of 
human rights or to safeguard the 
environment 
- it would not follow that just any 
way of transferring political 
power is appropriate. More 
precisely, we need to ask 
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whether the same values that 
undergird the commitment to 
democracy also place constraints 
on how powers of self-government 
can be trans- ferred to 
international institutions. 


The lack of democratic 
authorization argument 


It should not be assumed that the 
ways in which RIL is actually being 
created satisfy rea- sonable 
constraints on the relinquishing of 
self- determination. Consider an 
analogy. There is much to be said 
for the idea that when exist- ing 
political units come together to 
form a 
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federal state, as occurred in what 
became the US, or when a 
centralized state devolves into a 
federal state, these are such 
significant con- stitutional changes 
as to require some form of 
democratic authorization that is 
more robust than the ordinary 
legislative process. In brief, for 
such major changes in the 


character of a polity, public 
constitutional deliberation and 
popular choice seem to be 


required.'® Similarly, if the 
development of RIL continues to 
reduce the domain of self- 
determination for a democracy, the 
point may be reached at which 
proper appreciation of the value 
of self-determination requires 
pub- lic deliberation and popular 
choice, or at least some sort of 
authorization that is more directly 
democratic than an ordinary 
legislat- ive act or the ratification 
of a treaty. 

The argument thus far can now 


be summarized. When a 
democracy transfers authority to 
supranational institutions, it 


thereby relinquishes the right to 
exclusive accountability for its 
exercise and this consti- tutes a 
diminution of self-determination. 
But there is no inherent 
incompatibility here between 
democracy and RIL, because it is 
not part of the idea of democracy 
that the scope of self- 
determination must be unlimited. 
However, if a democracy either 
(a) transfers so much authority to 
supranational institutions that it 
can no longer be said to be self- 
governing or (b) relinquishes 
significant dimensions of its self- 
determination without doing so by 
a process of authorization that is 


consonant with the core ideas of 
democracy, then its citizens 
thereby compromise their 
commitment to their democracy. 

The idea that some processes for 
relin- quishing self-government may 
be compatible with democratic 
principles while others may not be 
warrants elaboration. Consider 
three quite different types of 
process by which a democracy 
might subject itself to international 
legal regimes that significantly 
limit the scope of its self- 
government. The first, to which we 
have already alluded, is through 
public constitutional deliberation 
and popu- lar choice, by processes 
that give more 


26 


RUSSELL POWELL AND ALLEN BUCHANAN 


weight to the popular will than 
ordinary leg- islative processes 
and which are preceded by 
special public deliberations 
designed to reflect the fact that 
issues of significance for the 
fundamental character of 
governance are at stake. Here 
the mechanisms for accepting 
RIL that entails a significant 
diminution of self-government 
would be a new constitutional 
convention, constitutional 
amendment, or per- haps some 
form of referendum in which all 
citizens could vote. The second 
alternative is some form of special 
supermajority legislation: 
recognition of the supremacy of 
international law that qualifies as 
constitutional change would 
require approval from the national 
leg- islature by considerably 
more than a bare majority. 
Variants of the first and second 
processes have in fact been 
utilized by states joining the EU 
or acceding to its evolving 
structures of authority. The third 
alternative is a process of 
accretion in which no public 
constitutional deliberation or 
popular choice occurs and no 
special legislative approval is 
required - a process that might 
be charac- terized rather 
uncharitably as a democracy’s 
slow death by a thousand cuts. 
The accretion can occur through 
a combination of: 


executive agreements 
automatic incorporation of 
ratified treaties into the law 
of the land (so-called self- 
execution) 

recognition of international 
law as federal common law 
judicial borrowing from 
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international law 

the development of more 
robust global governance 
institutions that increasingly 
create policies through their 
own bureaucracies without 
the “specific” consent of 
states. 


The process of accretion is deeply 
problem- atic from the standpoint 
of democracy: there are significant 
losses of self-determination, but 
without deliberation by the people 
as to whether to incur them and 
there is no special process of 
authorization that reflects the fact 
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that changes of this sort require 
robust pop- ular support. There is 
not even any special national 
legislative act to signal that this is 
not just law making or treaty 
making as usual. 

The processes by which 
European Union governance has 
developed have included, at 
several critical junctures, 
something approaching the first 
model for accepting international 
law that is sufficiently robust to 
result in significant diminutions of 
self- government - the public 
constitutional deliberation and 
popular choice model. But in the 
case of most states outside 
Europe, including the US, the 
process of accepting RIL has been 
one of accretion: public 
constitutional deliberation and 
popular choice have been 
conspicuously absent. To accept 
the process of accretion, when 
other, more democratic processes 
for acknowledging the authority 
of RIL are available, is to indulge 
in an un- justified departure from 


the commitment to domestic 
democracy. 

The principle of 
subsidiarity and its 
limitations 


The principle of subsidiarity has 
played a prominent role in the EU 
debate about the compatibility of 
constitutional democracy with 
RIL, but is largely absent in the 
American debate. Our aim here is 
not to do justice to the 
sophisticated literature on sub- 
sidiarity in the context of EU 
politics and legal development, but 
rather to try to determine 


whether an appeal to subsidiarity 
can answer the question posed in 
the previous subsection: At what 
point does the relinquishment of 
authority by a state to international 


legal re- gimes_ violate the 
commitment to domestic 
democracy? 


The basic idea of subsidiarity is 
that polit- ical authority should be 
exercised at the “local” level 
except when it is “better” exer- 
cised at a higher level. Subsidiarity is 
perhaps more accurately described 
as a mode of practical reasoning 
for decisions about the allocation 
of political authority rather than 


26 


RUSSELL POWELL AND ALLEN BUCHANAN 
as a principle of jurisdiction. 
Where the allo- cation of 
authority is between a state 
and a supranational entity, the 
idea is that the default allocation 
is to the state and that pro- 
ponents of an allocation to a 
supranational entity bear a 
burden of justification. Matthias 
Kumm notes that subsidiarity is a 
central prin- ciple of European 


constitutionalism, and he 
characterizes the process of 
reasoning that subsidiarity 


entails as follows: 


[S]ubsidiarity analysis . . . 
requires a two-step test. First 
reasons relating to the 
existence of a collective action 
problem have to be identified. 
Second the weight of these 
reasons has to be assessed in 
light of countervailing concerns 
in the specific circumstances. 


(Kumm 2004: 
921) 
The reference to collective 


action problems suggests what 
might be called the narrow 
understanding of subsidiarity, 
namely, that it is a principle of 
efficiency. Collective action 
problems arise when two or 
more agents who prefer some 
outcome, O, that can only be 
attained by their joint action are 
barred from achieving it because 
the structure of incen- tives is 
such that if each acts so as to 
optimize, the result is suboptimal 
from the standpoint of achieving 
O. On the narrow understand- 
ing, subsidiarity is a principle of 
efficiency because following the 
process it prescribes simply 
allows agents to better achieve 
out- comes they (all) prefer. As 
such, subsidiarity has nothing to 
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say about cases in which groups 
with different preferences must 
decide how to allocate authority. 
It cannot provide guid- ance, for 
example, when the people of a 
state value self-governance in 
some area of life so highly that 
they are willing to sacrifice some 
efficiency to preserve it, while 
others prefer more robust 
international authority. 

Kumm makes it clear that he 
does not construe subsidiarity in 
this narrow way as a principle of 
efficiency. He says that it is com- 
patible with there being 
exceptions to the rule that 
authority should be allocated to 
the higher level political entity 
only if doing 
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so is necessary for solving 
collective action problems. This 
suggests that, on a _ broad 
understanding of the principle, 
subsidiarity gives considerable 
but not exclusive weight to 
efficiency but also permits other 
values to be taken into account. 
The only other value Kumm 
mentions is “the protection of 
minimal standards of human 
rights” (2004: 921). However, to 
limit departures from an exclusive 
concern with efficiency in this 
way seems arbitrary. Why 
consider only the protection of 
minimal standards of human 
rights (given that human rights 
typically are themselves thought 
of as minimal moral 
requirements) and not other 
values as well, such as self- 
determination? 

Those who would invoke 
subsidiarity to determine what 
sorts of relinquishments of self- 
determination are compatible with 
a com- mitment to domestic 
democracy confront a dilemma. 
They can either construe 
subsidiar- ity narrowly as a 
principle of efficiency, in which 
case it is silent on the question at 
issue; or they can construe it 
broadly, so as to accom- modate 
values other than efficiency, in 
which case they must either 
provide a principled account of 
why only certain other values (such 
as the protection of human rights, 
but not self-determination) are 
relevant or acknow- ledge that the 
“principle” of subsidiarity is the 
unhelpful truism that we are to 
allocate authority to the local 
entity, except when not doing so 
is better all things considered. 

Our conclusion is not that 


subsidiarity is useless as a 
constitutional principle, but rather 


that it provides little or no 
guidance for answering the 
question “How much authority 


should those committed to their own 
democracy be willing to give up for 
the sake of acknowledging the 
authority of robust international 
law?”'® Even more clearly, the 
notion of subsidiarity sheds no 
light on the other major concern 
about the impact of RIL on self- 
government at the level of states; it 
is silent on the question “Which 
processes for relinquishing powers 
of self-government to 
supranational entities are most 
consonant with the commitment to 
democracy?” 
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The results of this section can 
now be summarized. There is no 
in principle incom- patibility 
between fidelity to robust 
interna- tional law and fidelity to 
democracy at the domestic level. 
Those who have suggested that 
there is have apparently done so 
on the basis of a controversial 
and problematic, but unar- 
ticulated conception of 
democracy as either requiring 
that all those who exercise 
author- ity over the citizens of a 
democracy must be accountable 
exclusively to them or as per- 
mitting no diminution of self- 
government. Nonetheless, 
although fidelity to RIL and 
domestic democracy are in 
principle com- patible, both the 


bureaucratic distance that 
characterizes international 
institutions and the 
undemocratic processes by 
which some states have 


relinquished self-government to 
these institutions raise serious 
concerns for those committed to 
democracy at the domestic level. 
Finally, the principle of 
subsidiarity sheds limited light 
on either the question of how 
much authority a demo- cratic 
people ought to be willing to 
cede to international legal 
regimes and no light whatsoever 
on the question of how they 
should authorize whatever 
transfer of author- ity they are 
willing to make. 


Are fidelity to 
constitutionalism and 
fidelity to robust 
international law 
compatible? 
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The second prong of our 
investigation of whether RIL and 
constitutional democracy are 
compatible focuses on the 
constitution- alism side of the 
issue, as the first focused on the 


democracy side. In the first 
section, we began with a 
relatively uncontroversial and 


moderately realistic conception of 
democracy; here we do the same 
for constitutionalism. 

According to what may be the 
leanest plausible definition, 
constitutionalism is the view that 
if government is to be legitimate 
its powers must be subject to 
entrenched legal limitations. 
Entrenched legal limitations need 
not be irrevocable - they can be 
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removed by constitutional 
amendment, for example. But 
removing them must be more 
difficult than changing ordinary 
laws and the validity of ordinary 
laws depends on their con- sistency 
with existing limitations. According 
to this view, the constitution of a 
polity is a public (although not 
necessarily written) specification 
of the entrenched legal limita- 
tions on government power. 

A somewhat thicker, but still 
relatively uncontroversial 
definition includes every- thing in 
the narrowest definition but adds 
the idea that legitimate 
government re- quires a public 
specification of the basic 
structure of government, a 
specification that makes clear the 
entrenched legal limitations on 
government’s power, while taking 
into account that government 
requires a plural- ity of distinct 
institutions. This additional 
element is most clearly expressed 
in written constitutions that 
distinguish legislative, executive, 
and judicial “branches of govern- 
ment” or “powers” and assign 
them each distinctive functions. 

According to what might be 
called the lib- eral conception of 
constitutionalism, whatever else 
the specification of the structure 
of gov- ernment encompasses, it 
must include the idea that the 
judiciary is “independent” of the 
executive. On most accounts, 
liberal consti- tutionalism adds to 
this the idea that among the 
entrenched limitations on 
government power, individual civil 
and political rights are prominent 
and that one function of the 
“independence” of the judiciary is 
to help uphold these rights. 


However, the liberal con- 
stitutionalist conception of an 
independent judiciary does not itself 
include a requirement of American- 
style robust judicial review of 
legislation. 

In the case of federal states, 


constitution- alism also includes 
the idea that the public, 
entrenched specification of the 


structure of government and the 
limits on government power 
includes an allocation of powers 
among two or more distinct 
polities. Standard definitions of 
federalism include the idea that this 
allocation of power must rec- 
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ognize domains of supremacy for 
the distinct polities, in other 
words, that each has the “final 
say” on some matters (Karmis 
and Norman 2005; Waluchow 
2007). (Without this added 
condition, it would not be 
possible to dis- tinguish merely 
decentralized states from 
federations.) 


Constitutionalism and 
the “supremacy” of 
constitutional law 


At the outset of this chapter we 
noted that states’ constitutions 
typically claim supre- macy. 
Some would argue that the 
concept of constitutionalism itself 
grounds this claim, that 
constitutional law, by definition, 
is supreme. There are, however, 
two quite different ways in which 
to understand the claim that 
constitutionalism includes the 
idea that when governance is 
legitimate the constitu- tion is 
supreme, that is, that it has the 
“final say” on legality. On the 
first construal, the supremacy of 
constitutional law is internal 
only: The constitution is the 
supreme legal authority within 
the polity of which it is the 
constitution. On the second 
construal, the supremacy of 
constitutional law is unbounded: 
The constitution is supreme not 
only with respect to other 
sources of law within the polity, 
but also with respect to all other 
sources of law. 

The core idea of 
constitutionalism, the thesis that 
legitimate government requires 
entrenched limitations on 
government power, does not 
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itself imply unbounded 
constitutional supremacy; at most 
it implies that it is supreme with 
respect to the ordin- ary law of 
the polity. In fact, none of the 


definitions of constitutionalism 
listed above includes the idea of 
unbounded constitutional 


supremacy. Yet at least the richer 
variants seem to capture what is 
essential to constitutional- ism. So 


the assertion that 
constitutionalism is incompatible 
with a state’s constitution 


recognizing the supremacy of 
supranational law is dubious at 
best. 
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There is an inconsistency 
between consti- tutionalism and 
the supremacy of supranational law 
over domestic constitutional law, 
then, only if we add to the idea 
that legitimate gov- ernment 
requires entrenched legal limita- 
tions on its power the further 
requirement that the entrenched 
legal limitations must not be 
subject to the supremacy of law 
from any other source. It may be 
the case that consti- tutionalism is 
often implicitly understood as 
including this stronger notion - 
that con- stitutionalism is thought 
to include the idea that the 
constitution of a polity is supreme 
in the strong, unbounded sense. 
But it bears emphasizing that this 
stronger notion adds something to 
standard definitions of consti- 
tutionalism that appear to be 
quite unexcep- tionable without 
it. 

One final point about 
constitutional supremacy is worth 
noting. Even on the unbounded 
construal, there is an important 
sense in which constitutional 
supremacy allows for the 
subordination of the constitu- tion 
to supranational law. A 
constitution can contain an 
explicit recognition oof the 
supremacy of international law 
over its other provisions, as is the 
case with Austria and the 
Netherlands.*° Of course, so long 
as this constitutional provision is 
itself subject to revocation by 
processes of constitutional 
amendment, there is a sense in 
which the con- stitution remains 
supreme with respect to 
supranational law. Nonetheless, 
this ultimate supremacy of the 
constitution is compatible, from 


the standpoint of constitutionalism, 
with an existing constitution 
recognizing the supremacy of 
international law even with respect 
to some of its most significant pro- 
visions, including its enunciation of 
civil and political rights. Such 
acknowledgement occurs when a 
state’s constitution provides that in 
cases where international human 
rights law contains a broader 
scope for a particular right, that 
understanding trumps a narrower 
interpretation that has developed 
in domes- tic constitutional law.*! 

So far we have argued that even 
on the dubious assumption that 
constitutionalism 
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includes unbounded 
constitutional supre- macy, 
rather than merely internal 


supremacy of the constitution, 


there is no inconsistency 
between the commitment to 
constitutional- ism and 


acknowledging the supremacy of 
supranational law over a state’s 
constitutional law, if two 
conditions are satisfied: (1) the 
con- stitution provides for the 
supremacy of the RIL in question 
and (2) the constitution also 
provides for revoking that 
supremacy. We now want to 
argue that in spite of this in prin- 
ciple compatibility, in practice 
the acknow- ledgment of the 
supremacy of RIL can be highly 
problematic from the standpoint of 
the commitment to domestic 
constitutionalism, under certain 
circumstances. 


Potential negative impact 
of RIL on constitutional 
structures” 


Even if the supremacy of a 
certain area of RIL, such as 
international human rights law, 
is explicitly acknowledged in a 
state’s con- stitution and that 
constitution provides for 
revoking the acknowledgement 
of supre- macy, there is still the 
worry that RIL may have a 
negative impact on domestic 
consti- tutional structures. The 
potential damage is of two sorts: 
(1) the undermining of the 
constitutional allocation of 
power among the branches of 
the government and (2) the 
undermining of federalism, by 
encroaching on the authority that 
the constitution accords to 
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federal units ((US) states, cantons, 
provinces, etc.). The general point 
is that constitutional 
acknowledgement of the 
supremacy of supranational law, 
whether it is revocable or not, 
does not itself guarantee practical 
compatibility. 

The first type of risk to 
constitutional structures can be 
illustrated briefly by refer- ence to 
the US case, but the problem, 
with variations, applies much 
more broadly. RIL can become 
binding domestic law in the US 
chiefly in two ways: through the 
ratification of treaties and when 
international customary law is 
regarded as federal common law. 
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Some US constitutional scholars 
charge that in either case the 
incorporation of RIL into domestic 
law diminishes the rightful 
authority of the legislative 
branch.?’ 

According to the US 
Constitution, inter- national law 
created through treaties auto- 
matically becomes the “law of the 
land”: When the US ratifies a 
treaty, its provisions take 
precedence over both the law of the 
states (federal units) and prior 
federal law with which it is 
inconsistent, without the 
requirement of federal legislation 
(US Const. Art. VI). The 
executive’s power to make 
treaties is not unlimited of course, 
because ratification requires 
Senate approval; but the latter is 
a much weaker form of legislative 
control than in the ordinary 
creation of federal law. Moreover, 
the US Constitutional provision 
that makes ratified treaties 
federal law without federal 
legislation was drafted in a world 
in which international treaties did 
not include RIL - law that extends 
to matters previously thought to 
lie at the core of the protected 
sphere of state sovereignty, as is 
the case with modern human 
rights law. 

Nevertheless, given that the US 
Con- stitution unconditionally 
declares the supre- macy of treaty 
law over states’ laws and 
inconsistent prior federal law, and 
given the unqualified nature of its 
provisions for the creation and 
ratification of treaties, it is 
implausible to argue that RIL 
created by treaty is contrary to the 
US Constitution.” It might still be 
the case, however, that the accep- 


tance of RIL through treaty 
ratification effects a reallocation of 
power away from the legislative 
branch that is suboptimal from the 
standpoint of constitutional design 
and per- haps contrary to the 
intentions of the framers of the 
constitution as well. 

The second risk that RIL can 
pose to domestic constitutional 
structures applies to cases of 
federal states. It can be argued 
that treaty-created RIL, at least in 
the area of human rights, 
reallocates power from the state 
legislatures to the federal executive 
and the Senate, when human rights 
treaties are ratified and take 
precedence over the states’ 
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laws. The charge here is that the 
acceptance of RIL changes the 
constitutional structure of the 
federation by weakening self- 
govern- ment in the federal 
units. The same sort of change 
could be effected by according 
customary international human 
rights the status of federal 
common law. For example, 
acknowledging the authority of 
customary international human 
rights law could result in a 
diminution of federal units’ 
control over the nature of 
punishments under their own 
criminal laws or could overturn 
provisions of marriage law, even 
though the federal con- stitution 
allocates the power to make laws 
in these areas to federal 
subunits. 

The more general point is that 
for states whose constitutions 
were drafted prior to the era of 
RIL and which have not been 
care- fully modified to 
accommodate this devel- 
opment, the possibility that 
domestic legal acknowledgement 
of the authority of RIL may 
damage the state’s constitutional 
structures can- not be dismissed. 
The introduction of new legal 
norms from the outside - norms 
that regulate matters previously 
assigned by the constitution to 
various branches and levels of 
government or that allocate 
power between the federal 
government and federal subunits 
- may well be at odds with 
existing con- stitutional design. 
To assume that they will be 
harmonious would be unduly 
optimistic. A constitutional 
provision acknowledging the 
supremacy of RIL does not 
guarantee compatibility. 
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However, when the acceptance 
of RIL does impair existing 
constitutional structures, the 
proper conclusion to draw is not 
that consti-  tutionalism is 
incompatible with RIL per se, but 
rather that the acceptance of the 
par- ticular RIL in question is 
incompatible with the optimal 
functioning of those particular 
constitutional arrangements. 
Showing that this or that existing 
constitutional structure is impacted 
negatively by the acceptance of 
some type of RIL is a far cry from 
establishing that constitutionalism 
and RIL are incompatible, 
because there is a plurality of 
forms of con- stitutional 
democracy. 
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Further, constitutional 
structures rarely if ever work 
either optimally or not at all; 
instead, they do the jobs they were 
designed to do with greater or 
lesser effectiveness. When the 
acceptance of RIL does have a 
negative impact on the 
constitutional structures of a 
particular state, the impact may 
be of greater or lesser seriousness. 
In cases where the impact is 
limited, accepting some detriment 
to the functioning of existing 
constitutional arrange- ments may 
be a reasonable trade-off, if this is 
the only way to secure the 
important benefits that RIL can 
bring. For example, some loss of 
legislative authority on the part of 
the subunits of a state might be a 
reasonable price to pay, under 
certain circumstances, if this is 
necessary for achieving better 
protection of basic human rights. 
Constitutionalism may require 
that where acknowledging the 
authority of RIL disrupts 
constitutional structures, either 
the constitution must be changed 
or the authority of RIL must be 
denied, but it cannot tell us which 
the proper course of action is. The 
answer to that question depends 
upon the resolution of contested 
issues in political philosophy. 


Notes 


1 Obviously, the word “state” can 
refer both to countries (e.g. Spain, 
Thailand, the UK) and to federal 
subunits (e.g. California, Maryland, 
etc., in the case of the United States, 
and Chiapas, Chihuaha, etc., in the 
case of Mexico). No differentiation 
is made in spelling here, however 
(i.e. State or state). 

2 By “domestic law” we mean the law 
of par- ticular countries. The term 


“national” law is unfortunate 
because it helps perpetuate the myth 
of the nation state, that is, the false 
belief that all countries are 
mononational, when in fact most 
include two or more nationalities. 

3 For example, Article 46(1) of the 
Vienna Convention on the Law of 
Treaties (the “treaty of treaties”), 
provides that: “A state may not 
invoke the fact that its consent to 
be bound by a treaty has been 
expressed in violation of a provision 
of its internal law regarding com- 
petence to conclude treaties as 
invalidating its consent unless that 
violation was manifest and 
concerned a rule of its internal law 
of fun- 
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damental importance.” Thus, even 
a manifest conflict with domestic 
law does not invalid- ate 
international treaty obligations, 
unless it amounts to the violation of 
a domestic law that is of 
importance. 
According to the constitutionalist 
tradition, if constitu- tional officers 
exceeded their competence or 
authority in concluding a treaty, 
the treaty is deemed to be invalid. 
The internationalist tra- dition, 
however, maintains that while 
treaty obligations may be invalid 
within a state if they conflict with 
domestic law, they remain 
unimpaired at the international level 
insofar as a treaty claims to 


fundamental 


supersede state law. 


4 For example, one of the central 
dogmas of US constitutional 
jurisprudence is that the Con- 
stitution is the supreme law of the 
land, not to be superseded by any 
other law. See Reid vs. Covert, 
354 US 1 (1957) (holding that “no 
agreement with a foreign nation 
can confer power on the Congress, 
or on any other branch of 
Government, which is free from the 
restraints of the Constitution”). 
Similarly, the German constitution 
is the paramount law of the land, 
claiming priority over any other 
government act. Emerging from 
the fall of the totalitarian Nazi 
regime, German constitutional 

a 

safeguard against dictatorship and 

human rights abuse (Limbach 


supremacy was designed as 


2001). 


5 We develop reasons for 


acknowledging the 


authority of RIL in more detail 
elsewhere (see Buchanan and 
Powell 2008). In the present 
paper, we focus more on 
examining the ques- tion of just 
which principles of constitution- 
alism or democracy are supposed 
by some to be incompatible with 
states acknowledging the 


supremacy of RIL. 


6 See Keohane, et al. (unpublished 
paper). These authors cover the 
“self-regarding” rea- sons, but not 


the cosmopolitan ones. 


7 For instance, federal election law 
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in the US prohibits a foreign 
national, which includes foreign 
businesses and governments, from 
making election campaign 
contributions to any candidate 
(federal or state) for public office - 
and it prohibits public officials from 
accepting the same. 


8 Kristen Hessler (2005) has argued 


that demo- cracies have epistemic 
virtues - in particular, resources 
for public deliberation - that 
create a presumption that they 
should have the authority to 
interpret human rights norms in 
their domestic application. This is 
compatible with the claim that 
there are circumstances in which 
the authority of international 
human rights law should 
supercede the authority of the 
state. 
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9 This definition is based on that 
offered by Thomas Christiano 
(2006). 

10 See also Ku (2000) (following Yoo 
in arguing that insofar as treaties 
establish independ- ent 
verification regimes (such as 
chemical weapons inspections), 
they violate basic con- stitutional 
principles of accountability in the 
enforcement of federal law). 

11 Presumably, the equality element 
of this basic idea of democracy as 
equal electoral account- ability 
would at the very least require that 
if some officials exercising political 
power over the citizens of a 
democracy are accountable not 
only to them but also to others, 
then the citizens must have at 
least an equal say in the processes 
of accountability, that is, that their 
ability to control the conduct of the 
officials must not be inferior to 
that exercised by the others to 
whom the officials are 
accountable. If this is so, the 
conclusion to draw is not that RIL 
is incompatible with democracy, 
but that those who make, apply, 
and execute interna- tional law 
ought to be equally accountable to 
the citizens of all states. 

12 Thus American constitutional 
scholar Curtis 
Bradley (2003: 1558) complains that: 
“By trans- ferring legal authority 
from US actors to inter- national 
actors - actors that are physically 
and culturally more distant from, 
and not directly responsible to, the 
US electorate - these del- egations 
[of authority under RIL] may entail 
a dilution of domestic political 
accountability.” This concern may 
be heightened by a lack of 
transparency in supranational 
decision-making. Notice that 
Bradley does not assert that those 
exercising authority over 
Americans must be exclusively 
accountable to them, but only 
expresses a concern that those 
officials may not be sufficiently 
accountable to them. However, in 
the passage by John Yoo (2000) 
quoted ear- lier (see note 10 and 
accompanying text), there is a slip 


from the idea that international 
officials are not sufficiently 
accountable to American citizens to 
the idea that they must be 
exclusively accountable to them, when 
Yoo remarks that such officials “have 
no obligation to pursue American 
policy”. If international officials are 
accountable to the citizens of other 
states as well as to those of the US, then 
of course they cannot have an 
obligation to pursue Amer- ican policy 
as such. Yoo does not offer an argu- 
ment to show why those who 
exercise authority over the citizens 
of a particular state must be 
accountable solely to them. If his 
remarks are supposed to show that 
RIL is incompatible with 
constitutional democracy, they 
simply beg the question by assuming 
exclu- 
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sive accountability, a condition 
which, as we have already 
argued, has been routinely vio- 
lated by the US and virtually all 
other states in the practice of 
treaty making and which in no 
way contradicts the core ideas of 
democracy. 

13See for example, John Yoo’s 
(2000: 1715) apparent indignation 
at the fact that officials of 
international institutions “have 
no obligation to pursue American 
policy, they do not take an oath to 
uphold the Constitution, nor can 
any American official hold them 
responsible for their deeds”. 

14For an attempt to articulate a 
conception of accountability 
suitable for international legal 
regimes that assert robust legal 
authority, see Buchanan and 
Keohane (2006). 

15A distinct objection to 
acknowledging the authority of 
RIL relates to the so-called “sover- 
eign source” requirement, and is 
rooted in the Madisonian idea that 
the Constitution is a doc- ument of 
power granted by liberty, rather 
than a doctrine of liberty granted 
by power. This was the essence of 
the US Supreme Court’s 
reasoning in the seminal case of 
Erie R.R. vs. Tompkins (1938), 
which famously held that federal 
judge-made law is illegitimate 
insofar as it is not grounded in a 
sovereign source. The sovereign 
source argument assumes a 
similar form in the context of 
the subordination of domestic to 
international law. The new 
sovereigntists assume that 
international law must be 
grounded in sovereignty, since all 
law depends on sovereignty for its 
legitimacy. See 


e.g. Rabkin (1998, 2005). They 


perceive a lack 

of sovereignty vis-a-vis the 
authority of RIL in numerous 
contexts, such as judicial decision 
making that involves appeals to 
international human rights norms, 
self-executing treaties that govern 
traditionally domestic affairs, and 
the incorporation of customary 
international law into federal law 
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sans legislative mediation. The 
sovereign source problem takes on 
an added dimension when the 
people of a demo- cratic state are 
subjected to laws created not by 
them or their representatives, but 
by agent delegatees conferred with 
legislative, executive, or judicial 
authority. This is the problem of 
sub-delegation, which entails that 
the powers delegated by “the 
people” to a particular component 
of government are then sub- 
delegated to another government 
body with- out direct participation 
or authorization of the original 
sovereign source, severing the link 
between the exercise of power and 
the con- stituency which 
authorized its exercise. 
The new sovereigntist appeal to the 
sover- 
eign source argument is ambiguous 
on many 


FIDELITY TO CONSTITUTIONAL DEMOCRACY AND TO THE RULE OF INTERNATIONAL LAW 


fronts - it is unclear about the 
nature and con- ditions of 
sovereignty itself, and its relation 
to the exclusive accountability and 
democratic deficit arguments 
addressed earlier. We will consider 
the sovereign source argument in 
more detail in the third section, 
where we take up the question of 
whether RIL is compatible with 
constitutionalism and (more 
specifically) the idea that all sources 
of political authority must be 
identified in the domestic 
constitution. 


16 The remainder of this subsection 


draws on Section II of Buchanan 
and Powell (forth- coming). 


17 On reflection, this intuition may not 


stand scru- tiny, because, at least in 
principle, it seems that the citizens 
of a democracy could mistakenly 
cede authority beyond the point at 
which it could be said that they are 
self-governing. 


18 In order to ratify treaties of major 


importance, such as those which 
establish or pave the way for 
accession to robust supranational 
organ- izations, many nations 
require special major- ity 
legislation (e.g. Austria, Croatia, 
Finland, Greece, inter alia) or 
constitutional revision (e.g. 
France), while others hold 
referendum (e.g. Denmark, 
Sweden and Switzerland) 
(Vereshchet 1996). 


19 It is important to note that Kumm 


does not think that subsidiarity is to 
be employed in iso- lation from other 
considerations. He thinks that the 
legitimacy of international legal 
regimes depends on three other 
principles: the pre- sumptive 
bindingness of international law, a 
procedural principle of adequate 
participation and accountability 
and a substantive principle 
according to which outcomes must 
not vio- late fundamental rights 
and must be “reason- able”. 
Although space precludes pursuing 
this matter here, we believe that 
even the combi- nation of these 
principles does not provide an 
answer to the question of how 
much author- ity a democratic 


people ought to cede to supra- 
national institutions or the question 
of which modes of ceding authority 
are consonant with democratic 
values. 


20For instance, under Article 91(3) 


of the 

Netherlands’ Constitution adopted 
in 1983, treaties that conflict with 
the Constitution may be approved by 
the chambers of parliament by a 2/3 
vote; as per Article 94, statutes that 
are inconsistent with treaties are 
not applicable. Similarly, Articles 9, 
44, and 50 of the Austrian 
Constitution allow international law 
to modify constitutional law by 2/3 
majority vote in the house. Likewise, 
Article 17 of the Russian 
Constitution declares that: “[I]n the 
Russian Federation rights and 
freedoms of per- 
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21 


22 


23 The tripartite separation of powers is 
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son and citizen are recognized and 
guaranteed pursuant to the 
generally recognized principles 
and norms of international law 
and in accor- dance with this 
Constitution” and Article 46(3) 
provides the right to appeal to 
interstate bodies for the 
protection of human rights if all 
domestic means have been 
exhausted. (See Vereshchet 1996 
for a comparative con- stitutional 
review.) 


For example, Article 11 of the 
Slovak Constitution (1992) 
provides that interna- tional 


instruments on human rights and 
free- doms ratified by the Slovak 
Republic and promulgated under 
statutory requirements “shall take 


precedence over national law 
provided that the international 
treaties and agreements 


guarantee greater constitutional 
rights and freedoms”. Similar 
provisions are contained in the 
Czech Constitution (1992, Article 
10) and the Moldova Constitution 
(1994, Article 4(2)). See ibid. 


Some new sovereigntists also 
worry about domestic court 
judges “borrowing” from 


international law, especially human 
rights law. The concerns here are 
of two sorts. First, there is the 
worry that judicial borrowing will 
be unprincipled “cherry picking”. 
We regard this as a worry about 
the rule of law, not about the 
compatibility of RIL with 
constitutional- ism or democracy, 
so we do not discuss it here, 
though we do so at length in 
Buchanan and Powell 
(forthcoming). Second, there is the 
claim that “borrowing” from 
international law may disrupt the 
normative coherence of domestic 
law, because international law 
may express values that are alien 
to the domestic society. We 
address this issue in the same 
article. 


allegedly 

vitiated by the federal 
incorporation of inter- national 
law in several ways. The judicial 
branch is said to exceed its 


constitutional mandates by 
incorporating customary interna- 
tional law into federal common law 
and by invoking foreign precedent 
aS persuasive authority in US 
constitutional jurisprudence. The 
executive is claimed to exceed its 
con-  stitutionally | enumerated 
powers by entering into “self- 
executing” treaties which regulate 
subject matter reserved to the 
Congress and or to the several 
states. Finally, the entire federal 
government is held to exceed its 
legitimate authority by 
incorporating into US law inter- 
national norms which regulate 
content con- stitutionally reserved 
for state regulation (see Bradley 
and Goldsmith 1997). 


24 This case is persuasively made by 


David M. 
Golove (2000, 2002). 


International crimes 


William A. Schabas 


The conception of international crimes, 
as mala in se or mala prohibita, is 
considered against the background of 
the early efforts at codification. The 
distinction between crimes that have 
been inter- nationalized in order to 
facilitate their repression, such as 
piracy, and the more recent categories 
such as crimes against humanity and 
genocide, whose defining characteristics 
include the fact they are “crimes of state” 
is considered. Drafting of the 
International Law Commission Code of 
Crimes against the Peace and Security 
of Mankind is considered, as well as 
judicial contributions to the evolving 
definitions. The consequences of 
international criminalization are 
examined, such as the possibility of 
exercise of universal jurisdiction, the 
impact upon immunities recognized at 
customary international law and the 
obligation to prosecute or extradite. 


Many crimes prosecuted by 
national justice systems, such as 
murder and rape, are universal in 
nature. Although formulated with 
slight differences, they appear in 
all penal codes. These are crimes 
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that are mala in se. Their presence 
in criminal law is not the result of a 
policy choice by legislators, but 
rather the consequence of 
profoundly important values that 
are deeply rooted in all human 
societies. Moreover, international 
human rights law now imposes 
obligations with respect to 
investigation and prosecution of 
such crimes. 


FIDELITY TO CONSTITUTIONAL DEMOCRACY AND TO THE RULE OF INTERNATIONAL LAW 


That is to say, they must now 
be included in national justice 
systems as a result of inter- 
national legal obligation. In a 
line of early cases, international 
human rights law dealt with the 
obligation to legislate and 
prosecute where state complicity 
in such crimes was sus- pected.’ 
More recently, it has extended 
this logic to cover “ordinary” 
crimes involving individual 
delinquents, without any hint of 
state involvement.” To the extent 
that pros- ecution of such crimes 
is dictated not only by the 
consistent practice of all states but 
also by rulings of international 
human rights bodies applying 
universal norms, it might be said 
that murder, rape and similar 
crimes against the person are 
“international crimes.” Indeed, 
there is evidence of attempts by 
academics in the past to prepare 
an international or uni- versal 
codification of criminal law on 
this philosophical basis. Yet 
murder, rape and sim- ilar serious 
crimes against the purpose do not 
generally figure in enumerations 
of “interna- tional crimes,” 
neither do they mandate the 
application of various principles 
applicable to international 
crimes, such as the permissibil- 
ity of universal jurisdiction, the 
prohibition of statutory 
limitations, and the restriction on 
sovereign immunities. 

Many crimes are recognized as 
“interna- tional” because they are 
declared to be criminal 
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in an international treaty. Cherif 
Bassiouni (2004: 46) has 
identified 28 categories of crime 
set out in 281 international 
conventions concluded between 
1815 and 1999. Crimes appearing 
on the list include piracy, unlawful 
use of the mail, counterfeiting, 
destruction of submarine cables, 
and bribery of foreign public 
officials. Their designation as 
interna- tional crimes, and the 
obligations that result from this, 
are set out in treaties that apply, 
in principle, to the parties only. 

In a certain sense, such crimes 
have less of a claim to 
international status than do mur- 
der and rape. They often do not 
threaten human life and dignity, 
they do not offend fundamental 
human values, and they attract 
penalties that would not 
necessarily be at the highest end 
of the scale. Their prosecution is 
not required so as to conform 
with interna- tional human rights 
obligations. As a general rule, 
these crimes are outlawed by 
interna- tional treaty essentially 
because they require 
international cooperation in order 
to ensure repression. Often their 
commission is more transnational 
than international in nature. In 
some cases, such as piracy, they 
pose juris- dictional problems 
because the crimes are com- mitted 
on the high seas and therefore 
escape the territory reach of any 
given states. This was explained 
by the Permanent Court of 
International Justice in SS Lotus: 
“As the scene of the pirate’s 
operations is the high seas, which is 
not the right or duty of any nation 
to police, he is denied the 
protection of the flag which he 


27 


may carry, and is treated as an 
outlaw, as the enemy of all mankind - 
hostis humani generis 

- whom any nation may in the 
interest of all capture and punish.”* 
These are crimes that are most 
certainly mala prohibita, but not, as 
a general rule, mal in se. 

Finally, there are international 
crimes that concern “atrocity.” 
These are of more recent vintage 
than the transnational crimes such 
as piracy and trafficking in persons. 
The first suggestions of their 
prosecution date to the time of the 
massacres of the Armenians during 
the First World War, when Britain, 
France and Russia announced “[I]n 
the pres- 


ence of these new crimes of 
Turkey against humanity and 
civilization, the allied Gov- 
ernments publicly inform the 
Sublime Porte that they will hold 
personally responsible for the 
said crimes all members of the 
Ottoman Government as well as 
those of its agents who are found 
to be involved in such mas- 
sacres.”° Comprehensive 
attempts at codi- fication of 
these “new crimes” had to wait 
another 30 years, for the Charter 
of the Inter- national Military 
Tribunal’ the Convention on the 
Prevention and Punishment of the 
Crime of Genocide’ and the Geneva 
Conventions. The “new crimes” 
differ from the earlier genera- 
tion of international crimes in 
that they are generally 
concerned with “crimes of 
state,” that is, serious violations of 
human rights com- mitted by a 
state against its own civilian popu- 
lation, or that of a territory that 
it occupies. The difference was 
also recognized, albeit implicitly, 
in the original draft resolution on 
genocide in the United Nations 
General Assembly, proposed in 
1946: “Whereas the punishment 
of the very serious crime of 
genocide when committed in 
time of peace lies within the 
exclusive territorial jurisdiction of 
the judiciary of every State 
concerned, while crimes of a 
relatively lesser importance such 
as piracy, trade in women, 
children, drugs, obscene 
publications are declared as 
interna- tional crimes and have 
been made matters of 
international concern.”® These 
are crimes that are most definitely 
mala in se rather than mala 
prohibita. 


INTERNATIONAL CRIMES 


Precise distinctions between 
these differ- ent types of 
international crime are not simple 
to establish. When destruction of 
sub- marine cables and genocide 
are compared, the difference in 
nature seems evident enough. The 
former is a “transnational crime” 
that is mala prohibita whereas the 
latter is an offense mala in se that 
is in principle confined to a 
single territory, but one where 
the state is involved in 
perpetrating the acts and is 
therefore unwilling to prosecute. 
When crimes such as terrorism 
and trafficking in persons are 
considered, however, it is not as 
easy to draw the line. 
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Crimes against the peace 
and security of mankind 


Since the _ period of initial 
codification of inter- national war 
crimes, crimes against human- ity, 
crimes against peace and genocide, 
in the 1940s, there have been 
various attempts at explaining the 
nature of these “new crimes.” In 
1947 the United Nations General 


Assembly charged the 
International Law Commission 
with identifying and codifying 


“offences against the peace and 
security of mankind.”’° The 
expression is attributed to Francis 
Biddle, one of the judges at the 
International Military Tribunal, 
who had referred to them in this 
manner in a letter to United 
States President Truman in the 
after- math of the Nuremberg 
trial. Biddle was attempting to 
characterize the subject matter 
jurisdiction of the Nuremberg 
tribunal." 

In his 1950 report on the subject 


of an inter- national criminal 
jurisdiction submitted to the 
International Law Commission, 


Special Rapporteur Ricardo Alfaro 
spoke of “crimes which affect the 
community of States and hence 
should be _ subject to an 
international jurisdiction.”'* Alfaro 
thought an international tribunal 
should exercise jurisdiction not 
only over crimes derived from the 
Nuremberg proceedings and the 
crime of genocide, but also over 
“certain offences which have 
always been known as ‘crimes 
against the law of nations,’ such as 


piracy, slave trade, traffic in 
women and children, traffic in 
narcotics, currency 
counterfeiting, injury to 
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submarine cables. To these might 
be added terrorism of an 
international character, as defined 
by the Convention of 1937 on the 
Prevention and Punishment of 
Terrorism.” 13 

But Alfaro was preparing the 
special part of a criminal court 
statute, not a codification of 
“offences against the peace and 
security of mankind,” and his 
approach was therefore rather 
broad. The International Law Com- 
mission expert charged with 
launching work on the draft code of 
offences against the peace and 
security of mankind, Special 
Rapporteur Jean Spiropoulos, 
insisted on a distinction 


between “crimes against the law 
of nations” and “crimes against 
the peace and security of 
mankind.” Spiropoulos described 
the latter concept as: 


[A] cts which, if committed or 
tolerated by a State, would 


constitute violations of 
international law and involve 
international responsibility. 


The main characteristic of the 
offences in question is their 
highly political nature. They are 
offences which, on account of 
their specific character, normally 
would affect the international 
relations in a way dangerous for 
the maintenance of peace." 


For this reason, Spiropoulos 
insisted that “the draft code to 
be elaborated by the 
International Law Commission 
cannot have as its purpose 
questions concerning conflicts of 
legislation and jurisdiction in 
international criminal matters. 
Consequently, such topics as 
piracy (delicta juris gentium), 
suppression of traffic in 
dangerous drugs (opium), in 
women and children (white slave 
traffic), sup- pression of slavery, of 
counterfeiting currency, 
protection of submarine cables, 
etc., do not fall within the scope 
of the draft code with which we 
are concerned here.”!° The draft 
codes prepared by the Commission 
in 1951! and 1954! confined 
themselves to enumer- ations of 
crimes that constituted, in 
practice, a rather detailed 
development on the three 
categories of offense that were 
prosecuted at Nuremberg. 

The Commission did not return 
to the draft code until the early 
1980s. In one of its early 
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discussions of the nature of crimes 
against the peace and security of 
mankind, the issue was presented 
as follows: 


Among the several possible criteria 
suggested were the following: 
the inspiration of the criminal 
act (for example an act based on 
racial, religious or political 
conviction); the status of the 
victim of the criminal act (for 
example, a State or a private 
indi- vidual); the nature of the 
law or interest infringed (the 
interest of security appearing 
more important than a purely 
material 
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interest); or lastly, the motive, 
etc. Inter- esting as those 
suggestions were, none of the 
criteria proposed sufficed by 
itself to identify an offense 
against the peace and security of 
mankind. The seriousness of an 
act was judged sometimes 
according to the motive, 
sometimes according to the end 
pursued, sometimes according 
to the par- ticular nature of the 
offense (the horror and 
reprobation it arouses), 
sometimes accord- ing to the 
physical extent of the disaster 


caused. Furthermore, these 
elements seemed difficult to 
separate and were often 


combined in the same act.'® 


The Commission observed that 
since the 1954 draft of its code, 
many new crimes had been 
defined by international legal 
instruments. These included 
colonialism, apartheid, use of 
nuclear weapons, environmental 
issues, mer- cenarism, taking of 
hostages, violence against persons 
enjoying diplomatic privileges and 
immunities, economic aggression, 
and aircraft hijacking. The 
Commission even considered 
including such crimes as forgery of 
passports, dissemination of false 
or distorted news and insulting 
behavior towards a foreign 
state." In the end, however, it 
recognized that there was a 
danger that it might “blur the 
distinction between an 
international crime and an offence 
against the peace and security of 
mankind.””° For the Commission, 
“not every international crime is 
necessarily an offence against the 
peace and security of mankind.”*! 
It therefore decided that: 
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[T]he code ought to retain its 
particularly serious character as 
an instrument deal- ing solely 
with offences distinguished by 
their especially horrible, cruel, 
savage and barbarous nature. 
These are essentially offences 
which threaten the very founda- 
tions of modern civilization and 
the values it embodies. It is these 
particular character- istics which 
set apart offences against the 
peace and security of mankind 
and justify their separate 
codification.” 


The Commission agreed that in 
addition to the crimes prosecuted 
at Nuremberg and 


included in the early draft codes 
of 1951 and 1954, these criteria 
were met by colo- nialism, 
apartheid, “possibly serious 
damage to the human 
environment and economic 
aggression,” mercenarism, and 
international terrorism.”? 

As its work evolved, the 
Commission tended to 
concentrate on expanding the 
concept of crimes against 
humanity, listing under that 
heading, rather than as auto- 
nomous categories of offense, a 
number of acts that had not been 
part of the definition at 
Nuremberg, including apartheid,” 
serious damage to the 
environment, drug traffick- ing, 
trafficking in women and 
children, and slavery. In its 
1991 draft, the Commission 
abandoned entirely the concept 
of crimes against humanity. In 
distinct provisions, it defined 
specific crimes of genocide and 
apartheid, and then provided a list of 
acts whose origin can be traced to 
the crimes against humanity 
definition found in the Charter of 
the International Military Tribunal in 
a separate provision entitled 
“Systematic or mass viola- tions of 
human rights.”*° The 1991 draft 
also contained provisions 
entitled “[cJolonial domination 
and other forms of alien dom- 


ination,” “[rJecruitment, use, 
financing and training of 
mercenaries,” “CiJnternational 
terrorism,” “[il]llicit traffic in 


narcotic drugs,” and “[wlilful 
and severe damage to the 
environment.”*” But by 1996, 
when the final draft code was 
submitted to the General 
Assembly, the International Law 
Commis- sion had come back 
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down to earth. There were only 
five provisions, dealing with 
aggression, genocide, crimes 
against human- ity, “Crimes 
against United Nations and 
associated personnel and war 
crimes.”*® A sum- mary explanation 
accounted for the dramat- ically 


reduced ambitions of the 
Commission: 
With a view to reaching 


consensus, the Commission has 
considerably reduced the scope 
of the Code. On first reading in 
1991, the draft Code comprised 
a list of 12 categories of crimes. 
Some members have expressed 
their regrets at the reduced scope 
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of coverage of the Code. The 
Commission acted in response to 
the interest of adop- tion of the 
Code and of obtaining support 
by Governments. It is 
understood that the inclusion of 
certain crimes in the Code does 
not affect the status of other 
crimes under international law, 
and that the adoption of the 
Code does not in any way 
preclude the further 
development of this important 
area of law.” 


With the exception of “[c]rimes 
against United Nations and 
associated personnel,” the draft 
code was essentially confined to 
crimes that had been recognized by 
international law in the late 1940s, 
although there had been some 
significant evolution in terms of 
their scope. 


Judicial attempts to define 
international crimes 


Explaining the nature of 
international crimes is a matter 
that has also confronted the 
judiciary. The District Court of 
Jerusalem, in Eichmann, said that 
crimes that have “offended the 
whole of mankind and shocked 
the conscience of nations are 
grave offences against the law of 
nations itself (‘delicta juris 
gentium’).”°° On appeal, the 
Supreme Court of Israel said that: 
“[T]hese crimes constitute acts 
which damage vital international 
interests; they impair the foun- 
dations and security of the 
international com- munity; they 
violate the universal moral values 
and humanitarian principles that 
lie hidden in the criminal law 
systems adopted by civilised 
27 


nations.”*! Eichmann was prose- 
cuted in accordance with Israeli laws 
that were modeled on article VI of 
the Charter of the International 
Military Tribunal and article II of the 
Convention on the Prevention and 


Punish- ment of the Crime of 
Genocide. 
When the Security Council 


established the ad hoc tribunals in 
the early 1990s, subject matter 
jurisdiction was limited to war 
crimes, crimes against humanity 
and geno- cide. These were 
described collectively as 


“serious violations of 
international human- _itarian 
law.”33 The Security Council did 
not include “aggression” or 
“crimes against peace,” although 
the idea of an interna- tional 
tribunal to deal with Iraqi 
aggression in 1990 had been 
seriously mooted by the United 
States, the United Kingdom 
and the European Union (Gerald 
1990, 1991; Weller 1990). 
According to the Appeals 
Chamber of the International 
Criminal Tribunal for the Former 
Yugoslavia, “serious violations of 
international humanitarian law” 
consist of breaches of “a rule 
protect- ing important values,” 


whose breach “must involve 
grave consequences for the 
victim.”** 


The Appeals Chamber of the 
Inter- national Criminal Tribunal 
for the Former Yugoslavia has 
described the subject matter 


jurisdiction of the ad hoc 
tribunals as encompassing 
“Universally Condemned 


Offences.” The judges actually 
capitalized the three words, 
suggesting that they were 
attempting to coin a new 
umbrella term that would 
subsume genocide, crimes against 
humanity, and war crimes. 
Citing Judge Rosalyn Higgins 
(1995: 72), of the Inter- national 
Court of Justice, the Appeals 
Chamber said that “Universally 
Condemned Offences are a 
matter of concern to the 
international community as a 
whole.” On other occasions, the 
Appeals Chamber has noted that 
its subject matter jurisdiction is 
exercised over offenses that “do 
not affect the interests of one 
State alone but shock the 
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conscience of mankind.”*° Citing 
the Supreme Military Tribunal of 
Italy, in a post-Second World War 
case, the Appeals Chamber said: 


These norms [concerning crimes 
against laws and customs of war], 
due to their highly ethical and 
moral content, have a universal 
character, not a territorial one... 
. The sol- idarity among nations, 
aimed at alleviating in the best 
possible way the horrors of war, 
gave rise to the need to dictate 
rules which do not recognise 
borders, punishing crim- inals 
wherever they may be.” 
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The Rome Statute uses the 
expression “the most serious crimes 
of concern to the international 
community as a whole” in four 
places to describe the subject- 
matter jurisdiction of the 
International Criminal Court.*® It 
also speaks at one point of crimes 
that “shock the con- science of 
humanity.”*° Because the Court has 
jurisdiction over genocide, crimes 
against humanity, war crimes, 
and aggression, it can be assumed 
that these four categories fall within 
the rubric of “most serious crimes 
of concern to the international 
community as a whole.” But the 
line becomes blurred when 
reference is made to the Final Act 
of the Rome Conference. It notes 
that it was not possible to reach 
agreement during the Diplomatic 
Conference on a definition of 
terrorist acts, which are “serious 
crimes of concern to the 
international community,” and 
international trafficking of illicit 
drugs, which is a “very serious 
crime.” According to the Final 
Act, these “scourges pose 
serious threats to international 
peace and security.”*° The Final 
Act recommended that terrorist 
acts and international drug 
trafficking be considered for 
inclusion in the Rome Statute by 
amend- ment, implying that both 
fit the concept of “most serious 
crimes of concern to the inter- 
national community as a whole” 
that “shock the conscience of 
humanity.” 

This discussion is not intended 
to provide a comprehensive 
theoretical framework for 
identifying international crimes, 
or for clas- sifying them in 
categories. Rather, it attempts to 
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highlight some of the difficulties 
involved in the exercise. This is a 
matter on which modern 
international law lacks lim- pidity. 
In fact, the approaches appear 
some- what muddled and confused. 
Although there is much to support 
a distinction between crimes that 
are international for essentially prac- 
tical reasons, such as piracy and 
trafficking in counterfeit currency, 
and those “atrocity crimes” that 
are prosecuted because they 
“shock the conscience of humanity,” 
there are cases that fall between 
and that seem to defy such 
attempts at classification, such as 
drug trafficking. But lack of clarity 
about these dis- 


tinctions does not mean they can 
be ignored. Drawing the line 
between international crimes 
that are mala prohibita and those 
that are mala in se has 
significant legal effects. 

In the negotiations leading up 
to the adoption of the Rome 
Statute, the distinction was often 
made between “core crimes” and 
“treaty crimes.” The implication 
here is that the “core crimes” 
owe their existence to customary 
international law. The legal con- 
sequences of classifying a crime as 
international under customary 
international law cannot nec- 
essarily be the same as those 
that result from inclusion of the 
crime within an international 
treaty. In the latter case, the 
legal effects of codification of 
international crimes are set out in 
the treaties themselves, and will 
only bind those states that are 
parties to the instruments in 
question. The analysis is not made 
any eas- ier by the fact that many 
of the serious inter- national 
crimes that “shock the 
conscience” have also been 
codified. Referring to the first 
great international criminal law 
treaty, the Convention on the 
Prevention and Punishment of the 
Crime of Genocide, the 
International Court of Justice 
said: 


The origins of the Convention 
show that it was the intention 
of the United Nations to 
condemn and punish genocide as 
“a crime under international 
law” involving a denial of the 
right of existence of entire 
human groups, a denial which 
shocks the conscience of 
mankind and results in great 
losses to humanity, and which 


INTERNATIONAL CRIMES 
is contrary to moral law and to 
the spirit and aims of the United 
Nations. The first consequence 
arising from this conception is 
that the principles underlying 
the Convention are principles 
which are recognized by 
civilized nations as binding on 
States, even without any con- 
ventional obligation.” 


There would be little 
disagreement that the four crimes 
over which the International 
Criminal Court has jurisdiction, in 
accordance with article 5(1) of the 
Rome Statute, are also 
international crimes whose 
prohibition is “recognized by 
civilized nations as binding on 
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States, even without any 
conventional obligation.” It is not 
so obvious, however, that the 
multitude of acts considered by 
the International Law Commission 
over the years, and the crimes of 
terrorism and drug trafficking 
being studied as possible amend- 
ments to the Rome Statute, also 
belong in the category. The 
distinction is important because 
of the legal effects that flow from 
recognition as an international 
crime belong- ing to the category 
variously described in this chapter 
as “new crimes,” “atrocity 
crimes,” “crimes against the 
peace and security of mankind,” 
“crimes that shock the con- 
science of humanity,” “serious 
violations of international 
humanitarian law,” and “the most 
serious crimes of concern to the 
international community as a 
whole.” 


Legal consequences of 
international criminalization 


There are several important 
consequences that result from the 
characterization of acts as an 
“international crime” of the “new 
crimes” variety: they can be 
prosecuted retroact- ively; they 
can be prosecuted by courts that 
would not normally exercise 
jurisdiction; they impose duties on 
states with respect to mutual 
legal assistance in the 
investigation, extradition and 
prosecution of such offenses; 
defenses that may exist for 
ordinary crimes, are eliminated or 
reduced; traditional rules 
concerning immunity of heads of 
state and other senior officials are 
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relaxed; statutory limitations are 
prohibited. Although some of these 
features may also apply to certain 
other “treaty crimes” of the mala 
prohibita genus, this is not an 
automatic consequence of their 
designation as international 
crimes. 

Retroactive prosecution operates 
as an exception to the general rule 
that prevents a person being tried 
for an offense that was not 
prohibited by law at the time of its 
commis- sion. There is a long 
history of this norm in national 
constitutions, which was recog- 
nized in international law as early 
as 1935 


in the Permanent Court of 
International Justice case 
concerning legislative decrees in 
Danzig. When challenged by 
the Nazi defendants who argued 
that “crimes against peace” had 
never before been punishable, the 
Allied judges at Nuremberg tried 
to demon- strate that acts of 
aggression had indeed been 
universally condemned in past 
decades. The Nuremberg judges 
also conceded that such crimes 
should be punished because it 
would violate principles of 
justice to let the offenders go 
free. But this argument is today 
less tenable because of the quite 
clear terms of international 
human rights law: “No one shall 
be held guilty of any penal 
offence on account of any act or 
omission which did not 
constitute a penal offense, under 
national or international law, at 
the time when it was com- 
mitted.”“* In other words, it is 
not enough to argue that the act 
was universally abhor- rent and 
that it would be unjust not to 
pun- ish offenders. Where a 
crime is not provided for under 
national law, retrospective 
punish- ment is only acceptable 
if it can be demon- strated that 
the act itself was condemned by 
international law. 

The second consequence of 
characterizing an act as an 
international crime is that this 
authorizes prosecution by courts 
that would not normally be 
allowed to exercise jurisdic- tion. 
The exercise of jurisdiction over 
crimes is a facet of national 
sovereignty. Pursuant to 
principles of international law, as 
a general rule states have only 
exercised jurisdiction over 
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crimes when they could 
demonstrate an appropriate link or 
interest. Normally, this consisted of 
a territorial connection, either 
because the crime was committed 
on the state’s territory or because 
it had significant effects on that 
territory. More exceptionally, 
inter- national law has also 
allowed states to exer- cise 
jurisdiction over acts committed by 
their nationals, and over acts of 
which their own nationals are 
victims, even outside their own 
territory. 

Defining an offense as an 
“international crime” authorizes 
some type of international 
jurisdiction. This may take the 
form either of 
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an international tribunal as such, 
or of pro- secution by courts of a 
state that has no signi- ficant 
connection with the offense, 
under the universality principle. 
Views on this subject have 
evolved considerably over the 
years. There is now much support 
for the position that international 
law entitles the exercise of 
universal jurisdiction for the core 
international crimes, although the 
views of judges of the 
International Court of Justice 
were incon- sistent when they 
were canvassed on this subject in 
early 2002.*° A case now pending 
before the Court confronts this 
issue directly.“ It is useful to 
recall that in 1948, the United 
Nations General Assembly re- 
jected the concept of universal 
jurisdiction over genocide.*® This 
had been proposed by the authors 
of the original resolutions in the 
General Assembly, who lamented 
in their first draft the fact that 
“genocide when com- mitted in 
time of peace lies within the 
exclu- sive territorial jurisdiction 
of the judiciary of every State 
concerned.”*® They failed in their 
efforts to obtain a declaration 
from the General Assembly that 
would change this situation, with 
the result that article VI of the 
Genocide Convention says: “Persons 
charged with genocide or any of 
the other acts enumerated in 
article 3 shall be tried by a com- 
petent tribunal of the State in the 
territory of which the act was 
committed, or by such in- 
ternational penal tribunal as may 
have juris- diction with respect to 
those Contracting Parties which 
shall have accepted its jurisdic- 
tion.” Fifteen years later, the 
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District Court of Jerusalem, in 
Eichmann, said: “It is the con- 
sensus of opinion that the absence 
from this Convention of a provision 
establishing the principle of 
universality (and, with that, the 
failure to constitute an 
international criminal tribunal) is a 
grave defect in the Convention 
which is likely to weaken the joint 
efforts for the prevention of the 
commission of this abhorrent crime 
and the punishment of its 
perpetrators.”°! The Court held 
that Israel was entitled to exercise 
universal jurisdiction over genocide 
because this was authorized by 
customary international law. 


Among recent indications that 
states generally accept universal 
jurisdiction over genocide and 
similar international crimes are 
the growing application of the 
principle in national law. More 
and more states enact 
legislation permitting them to 
prosecute on this basis. Even the 
United States of America, which 
has been historically rather 
reticent about the concept, 
enacted a statute in late 2007 
permitting its courts to prosecute 
genocide on the basis of universal 
jurisdiction.” Further evidence is 
provided by debates in the 
Security Council, where there 
has been at least tacit 
endorsement of the referral of 
cases by the International 
Criminal Tribunal for Rwanda to 
states prepared to hold trials of 
genocide suspects using universal 
jurisdiction.” The third significant 
result of the recogni- tion of an 
offense as an international crime 
is that it imposes duties on states 
with respect to investigation, 
prosecution and extradi- tion. 
This is sometimes expressed 
with a Latin expression, aut dedere 
aut judicare (liter- ally, extradite 
or prosecute). While related to 
the concept of universal 
jurisdiction, the two should not be 
confused: aut dedere aut judi- care 
imposes an obligation, whereas 
universal jurisdiction is merely 
an option available to states. The 
duty to prosecute or extradite is 
recognized in some major 
treaties, and it is therefore 
beyond question that in these 
cases states have willingly and 
intentionally accepted such 
obligations. The grave breach 
provisions of the four Geneva 
Conventions require that “[eJach 
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High Contracting Party [...] 
search for persons alleged to have 
com- mitted, or to have ordered to 
be committed, such grave 
breaches, and [ ...] bring such per- 
sons, regardless of their nationality, 
before its own courts.” 
Alternatively, a state may, “if it 
prefers, and in accordance with the 
provisions of its own legislation, 
hand such persons over for trial to 
another High Contracting Party 
concerned, provided such High 
Contracting Party has made out a 
prima facie case.”** The Convention 
against Torture and Other Cruel, 
Inhuman or Degrading Treatment or 
Punishment imposes something 
similar.” It has been 
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argued that these obligations to 
prosecute or extradite are also 
required by customary 
international law with respect to a 
much broader range of 
international crimes. While this 
may be a desirable result, from the 
stand- point of the protection of 
human rights, it is difficult to find 
any real evidence in the practice 
of states to suggest that they 
consider themselves to be under 
such obligations. 

The fourth significant result of 
the classi- fication of an act as an 
international crime is the 
reduction or elimination of certain 
defenses that are generally 
available under national law with 
respect to ordinary crimes. The 
Charter of the International 
Military Tribunal declared that 
‘(t]he fact that the Defendant 
acted pursuant to order of his 
Government or of a superior shall 
not free him from responsibility,”°° 
and a similar provision has been 
included in the statutes of the 
more recent generation of 
international criminal tri- bunals.°’ 
The Rome Statute of the International 
Criminal Court takes a slightly less 
absolutist view, allowing the 
defense to the extent that orders 
are not “manifestly unlawful,” a 
position that probably 
corresponds to that of customary 
international law.°® Similarly, 
official capacity as a head of state 
or gov- ernment, a member of a 
government or parliament, an 


elected representative or a 
government official is not a 
defense to an international 
crime. 

The legal position on some 
defenses with respect to 
international crimes remains 
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unclear, however. The Rome 
Statute appears to allow a defense 
of duress,® whereas a majority of 
the Appeals Chamber of the 
International Criminal Tribunal for 
the Former Yugoslavia has ruled that 
the defense is inadmissible to a 
charge of crimes against 
humanity.” The latest international 
justice instrument to be adopted by 
the United Nations Security 
Council, the Statute of the Special 
Tribunal for Lebanon, has no such 
rules concerning the exclusion of 
defenses, but this is easily explained 
by the fact that the Special Tribunal 
for Lebanon does not have juris- 
diction over international crimes.™ 


Principles concerning 
immunities are relaxed to some 
extent when prosecution of 
international crimes is concerned, 
although not as much as some 
would like. According to the 
International Court of Justice, 
the immunity of heads of state 
and other high officials is not a 
bar to prosecution before “cer- 
tain international criminal 
tribunals.” The judgment offered 
the International Criminal Court 
and the two ad hoc tribunals for 
the former Yugoslavia and 
Rwanda as examples. However, 
the International Court of Justice 
also confirmed that such 
immunities persist in 
prosecutions before courts of 
third states even when it is 
international crimes that are 
being prosecuted.“ The logic of 
the Court’s position is not entirely 
clear. The elimination of immunity 
before the ad hoc tribunals is a 
reasonable consequence of their 
establishment by the United 
Nations Security Council. 
Nowhere in the statutes of the ad 
hoc tribunals is it actually stated 
that there can be no immu- nity, 
and the finding that immunity 
does not exist before such 
international tribunals is a 
matter of judicial construction.® 
The Rome _ Statute of the 
International Criminal Court has an 
explicit provision eliminating any 
immu- nities. But this may be 
explained as the result of a 
conventional agreement by 
sovereign states. It cannot be set 
up against heads of state of third 
states, who preserve their 
immunity before the Court. 
These distinctions are not, 
unfortunately, considered in the 
famous pro- nouncement of the 
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International Court of Justice in 
the Arrest Warrant case. 

Neither does the International 
Court of Justice consider the 
situation with respect to criminal 
tribunals established by the 
United Nations but with the 
authority to prosecute crimes that 
are not international in nature. 
Here there is a tension between 
form and con- tent. The Special 
Court for Sierra Leone, for 
example, has jurisdiction over 
certain crimes recognized in the 
national criminal law of the 
country, such as sexual relations 
with a minor and arson.” The 
Secretary-General of the United 
Nations explained that they should 
be included precisely because they 
are 


28 


WILLIAM A. SCHABAS 


“either unregulated or inadequately 
regulated under international 
law.” The Special Court for 
Sierra Leone has been held to be an 
“inter- national court”® but that 
does not serve to make such 
crimes international in nature. The 
issue is posed even more acutely 
in the case of the Special Tribunal 
for Lebanon, whose subject 
matter jurisdiction is entirely 
drawn from Lebanese national law 
and has no claim to encompass 
international crimes.” 

Finally, international crimes 
may not be subject to statutory 
limitations. During the 1960s, as 
the application of statutory lim- 
itations in national penal codes to 
Nazi war criminals seemed 
imminent, there was a movement 
to amend norms by which such 
prosecutions could be time 
barred. Accord- ingly, there were 
some changes to domestic 
legislation.” On an international 
level, these developments took 
the form of General Assembly 
resolutions,” and treaties within 
both the United Nations system”? 
and that of the Council of 
Europe.“ Both of the latter 
instruments refer to the crime of 
genocide and to crimes against 
humanity as offenses for which 
there shall be no statutory 
limitation. The French Cour de 
Cassation determined, in the Barbie 
case, that the prohibition on statu- 
tory limitations for crimes against 
humanity is now part of 
customary law.” The Rome 
Statute declares that the crimes 
within the Court’s jurisdiction are 
not subject to a statute of 
limitations.” Given that the Rome 
Statute has no statutory 
limitations, the pro- vision 
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appears to be directed at national 
legislation. It effectively prohibits 
domestic justice systems from 
establishing or maintain- ing 
statutory limitations with respect 
to the four crimes within the 
jurisdiction of the International 
Criminal Court. 


Conclusion 


The internationalization of criminal 
law has brought with it 
developments of both a structural 
and a substantive nature. At the 
struc- tural level, there is a panoply 
of mechanisms 


designed to assist the repression of 
crimes, such as arrangements for 
extradition and mutual legal 
assistance as well as the 
establishment of international 
bodies such as Interpol. These 
apply to a variety of criminal 
acts under national law, of 
varying degrees of serious- ness, 
as well as to transnational and 
genuinely international crimes. 
International law has also seen 
the establishment of 
international criminal tribunals. 


The international criminal 
tribunals mainly exercise 
jurisdiction over “international 
crimes,” but there are 


exceptions - the cases of the 
Special Court for Sierra Leone 
and the Special Tribunal for 
Lebanon have been discussed - 
indicating that a precise equation 
cannot be made between the 
international nature of the 
institution and the international 
nature of its subject matter 
jurisdiction. Moreover, the 
concept of “international crime” 
is also extremely important at the 
level of national jurisdictions, 
where it authorizes a number of 
derogations from general rules 
applicable in criminal law such 
as those con- cerning territorial 
jurisdiction, immunities, the 
permissibility of statutory 
limitations and the prohibition of 
retroactive offenses. 

For this reason, it is important 
to have a theoretical construct 
permitting the iden- tification of 
international crimes and their dis- 
tinction from crimes that are 
merely national or transnational 
in nature, or that are inter- 
national crimes recognized for 
practical reasons rather than 
because they “shock the 
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conscience” of humanity or are 
“Universally Condemned 
Offences.” The task is complex 
and confusing, and there is no 
generally accepted set of 
conditions permitting such 
classification. Some categories 
are beyond debate, of course. 
These include genocide, crimes 
against humanity, war crimes and 
aggression. Their status would 
seem to be confirmed by inclusion 
within the subject mat- ter 
jurisdiction of the International 
Criminal Court, were it not for the 
fact that amend- ment of the Rome 
Statute is being considered so as to 
include crimes whose claim as 
cognates to the existing crimes is 
far from 
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obvious. No single set of criteria 
appears to provide an adequate 


framework. We agree that 
genocide is, of course, a 
“Universally Condemned 


Offence,” but doesn’t murder also 
belong to this category? 

The exercise is perhaps no 
simpler in national law, where 
efforts to classify crimes as mala 
prohibita and mala in se have always 
been imprecise. Perhaps the real 
difficulty is that we have 
embarked on a process’ of 
globaliza- tion that is still very 
incomplete. The state monopoly 
on criminal law jurisdiction is 
slowly being eroded. What are 
today known as “international 
crimes” may be simply 
manifestations of the beginning of 
this phenomenon. Perhaps at 
some point in the future, criminal 
jurisdictions throughout the world 
will have the authority to 
prosecute all serious crimes, 
wherever committed and by 
whomever. Why, indeed, should 
borders make any difference 
when a serious crime has been 
committed against a fellow human 
being? 
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Challenges of the “new 


terrorism” 


An especially disquieting aspect of 
the “new terrorism” is the increased 
willingness of terrorists to kill large 
numbers of people and to make no dis- 
tinction between military and civilian 
targets. Another facet is the 
extraordinary extent to which it has 
been able to globalize itself. Still 
another is the debate over the 
appropriate legal regime to apply to it. 
Prior to the September 11, 2001 
attacks, international terrorism had 
been treated primarily as a criminal law 
matter with emphasis placed on 
preventing the commission of the crime 
through intel- ligence or law 
enforcement means, or, if prevention 
failed, on the apprehension, prosecution 
and pun- ishment of the perpetrators. 
After September 11, however, the 
criminal justice approach was de- 
emphasized and to a considerable extent 
supplanted by the use of military means. 
A decision to employ the military model 
of counter-terrorism in place of the law 
enforcement model, or vice versa, may 
have serious functional consequences. 
For example, under the law 
enforcement model, it is impermis- 
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sible to pursue and kill a suspected 
criminal before his capture, unless it is 
necessary to do so as a mat- ter of self- 
defense. Under the military model, it is 
permissible to pursue the enemy with 
the intent to kill. Under normally 
applicable criminal law, moreover, 
conviction may be difficult because of 
the requirement that the crime be 
proved “beyond a reasonable doubt” and 
other barriers posed by criminal 
procedure and constitutional standards. 
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Because of the nature of the new 
terrorism, it has proved to be 
necessary to employ some modern 
approaches to combating terrorism. 
For example, it is clear that terrorists 
in several locations have now moved 
beyond conventional tactics to engage in 
well supplied and well-planned 
insurgencies. Whether one approaches 
counterterrorism from the military or 
the law enforcement model, it is 
clear that an ideological struggle is a 
key part of the counter- terrorism 
effort. The most important ideological 
struggle, however, is not likely to be 
that between al Qaeda and the west. 
Rather, it is the struggle within 
Islam itself Other important 
methods of combating terrorism, such 
as the gathering of intel- ligence, 
recent resolutions of the U.N. 
Security Council, efforts to block the 
financing of terrorism, and civil lawsuits 
against terrorists, terrorist organ- 
izations, and states that sponsor 
terrorism, are also briefly explored in 
this essay and in some concluding 
observations. 


We have cause to regret that a 
legal con- cept of “terrorism” 
was ever inflicted upon us. The 
term is imprecise; it is 
ambiguous; and above all, it 
serves no operative legal 
purpose. 

(Baxter 1974: 

380) 


The trenchant observation of 
Richard Baxter, late Professor of 
Law at Harvard and 
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Judge on the International Court 
of Justice, published in 1974, has 
stood the test of time. The term 
“terrorism” is imprecise, it is 
ambiguous, and, furthermore, 
serves no operative legal purpose. 
But above all, the hard school of 
experience has shown, it has con- 
stituted, and continues to 
constitute, a major barrier to 
efforts to combat the criminal acts 


often loosely described as 
“terrorism.” 

In practice, the terms 
“terrorism” and “terrorists” have 


been used by politicians and 
diplomats as labels to pin on their 
enemies. The cliché “One man’s 
terrorist is another man’s freedom 
fighter” is a notorious reflec- tion 
of this game of semantics. It also 
reflects a serious conflict of values 
between those who believe that 
the end always justifies the 
means and those who do not. 
Thus, in the current environment 
especially, there are those, 
apparently increasing 
dramatically in number, who, in 
an effort to reach their end or 
goal, are perfectly willing to 
engage in the deliberate targeting 
and massive slaughter of civilians, 
employ suicide bombers, use 
children as shields, and behead 
helpless hostages before a 
worldwide audience. 

This clash of fundamental values 
has been a major factor 
contributing to the failure to 
agree on a definition of terrorism in 
the United Nations and in other 
international fora.t Some countries 
believe that the causes of ter- 
rorism or the political motivation 
of the individual terrorists are 
relevant to the prob- lem of 
definition. For example, the 
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position of some governments has 
been that indi- vidual acts of 
violence can be defined as ter- 
rorism only if they are employed 
solely for personal gain or caprice; 
acts committed in connection with 
a political cause, especially against 
colonialism and for national libera- 
tion, fall outside the definition and 
constitute legitimate measures of 
self-defense. Another variant but 
closely related approach is to 
define as terrorism only the use of 
terror by governments, or so-called 
“state terrorism.” Indeed, the word 
“terror” was first used in 
connection with the Jacobin “Reign 
of Terror” during the French 
Revolution. 
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Because of these varying 
approaches and the “clash of 
values” among its member states, 
with the result being an inability 
to reach agree- ment on a 
definition, the United Nations 
has been unsuccessful in its efforts 
to conclude a comprehensive 
treaty against terrorism.’ 
Instead, the world community 
has attempted to resolve the 
question of definition largely by 
ignoring it and focusing instead 
on iden- tifying particular criminal 
acts to be prevented and 
punished and on particular 
targets to be protected. The 
result has been a “piecemeal” 
approach to combating 
international terror- ism, an 
approach followed at several 
differ- ent levels. That is, a 
number of global treaties and 
conventions have been adopted 
at the United Nations and in 
other fora. At the same time, 
several regional conventions have 
been drafted to reflect the 
particular needs and per- 
spectives of the states in the 
region concerned. Finally, a 
number of bilateral agreements 
have been adopted. Some of 
these deal spe- cifically with a 


particular manifestation of 
international terrorism; others 
are relevant to international 


terrorism, although they cover a 
wide variety of other crimes as 
well. 

At this writing, the United 
Nations or _ its specialized 
agencies have adopted 13 global, 
multilateral antiterrorist 
conventions. These include: 
Convention on Offences and Cer- 
tain Other Acts Committed on 
Board Aircraft (1963); 
Convention for the Suppression 
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of Unlawful Acts against the 
Safety of Civilian Aviation (1971); 
Convention on the Pre- vention 
and Punishment of Crimes against 
Internationally Protected Persons, 
including Diplomatic Agents 
(1973); International Convention 
against the Taking of Hostages 
(1979); Convention on the 
Physical Protec- tion of Nuclear 
Material (1979); Protocol for the 
Suppression of Unlawful Acts of 
Viol- ence at Airports Serving 
International Civil Aviation, 
supplementary to the Convention 
for the Suppression of Unlawful 
Acts against the Safety of Civil 
Aviation (1988); Conven- tion 
against the Safety of Maritime 
Naviga- tion (1988); Protocol for 
the Suppression of Unlawful Acts 
against the Safety of Fixed 


Platforms Located on the 
Continental Shelf (1988); 
Convention on the Marking of 
Plastic Explosives for the Purpose 
of Detec- tion (1991); 
International Convention for the 
Suppression of Terrorist Bombing 
(1997); International Convention 
for the Suppres- sion of the 
Financing of Terrorism (1999);° 
and, most recently, International 
Conven- tion on the Suppression 
of Acts of Nuclear Terrorism 
(United Nations 2005b), which 
entered into force in 2007. Most of 
these con- ventions contain no 
definition of terrorism 
whatsoever. A few, such as the 
International Convention for the 
Suppression of Terrorist 
Bombings and the International 
Convention for the Suppression of 
the Financing of Terrorism, 
contain definitions of the crime 
they cover that contain elements 
of the crime of terrorism, but they 
are limited in effect to the 
conventions in which they appear 
and do not represent agreement 
on a compre- hensive definition of 
terrorism per se.* 

Despite the world community’s 
inability to agree on a definition 
of terrorism, and despite the 
many practical problems defini- 
tions of terrorism pose, it is 
necessary at a minimum to have a 
rough working defini- tion of the 
subject we are discussing. To this 
end, one might consider the 
definition of “international 
terrorism” that appears in the 
U.S. federal crime code’s chapter 
on terror- ism. According to this 
definition, “interna- tional 
terrorism” means activities that: 


involve violent acts 
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dangerous to human life that 
are a violation of the criminal 
laws of the United States or of 
any state, or that would be a 
violation if committed within 
the jurisdiction of the United 
States or of any state 
appear to be intended: 
to intimidate or coerce a 
civilian population 
to influence the policy of a 
govern- ment by 
intimidation or coercion 
to affect the conduct of a 
govern- ment by mass 
destruction, assassina- tion, 
or kidnapping 


28 


JOHN F. MURPHY 


occur primarily outside the 
territorial jurisdiction of the 
United States or transcend 
national boundaries in terms 
of the means by which they 
are accomplished, the 
persons they appear 
intended to intimidate or 
coerce, or the locale in 
which their perpetrators 
operate or seek asylum.’ 


With this brief background to 
some of the definitional 
problems of terrorism, let us 
consider some of the salient 
aspects of the “new terrorism.” 


The “new terrorism” 


Back in the (relatively) halcyon 
days of the “old terrorism,” the 
conventional wisdom was that 
terrorists had little interest in 
kill- ing large numbers of people 
because it would undermine 
their efforts to gain sym- pathy 
for their cause. An especially 
disquiet- ing aspect of the new 
terrorism is the increased 
willingness of terrorists to kill 
large numbers of people and to 
make no distinc- tion between 
military and civilian targets.° A 
major cause of this radical 
change in atti- tude has been 
aptly pinpointed by Jeffrey D. 
Simon (2002: 11): 


Al Qaeda . . . is representative 
of the emer- gence of the 
religious-inspired terrorist 
groups that have become the 
predominant form of terrorism 
in recent years. One of the key 
differences between religious- 
inspired terrorists and politically 
motivated ones is that the 
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religious-inspired terrorists have 
fewer constraints in their minds 
about killing large numbers of 
people. All non- believers are 
viewed as the enemy, and the 
religious terrorists are less 
concerned than political 
terrorists about a possible 
backlash from their supporters if 
they kill large numbers of 
innocent people. The goal of the 
religious terrorist is 
transformation of all society to 
their religious beliefs, and they 
believe that killing infidels or 
nonbelievers will result in their 
being rewarded in the 


afterlife. Bin Laden and Al Qaeda’s 
goal was to drive U.S. and 
Western influences out of the 
Middle East and help bring to 
power radical Islamic regimes 
around the world. In February 
1998, bin Laden and allied 
groups under the name “World 
Islamic Front for Jihad Against 
the Jews and Crusaders” issued 
a fatwa, which is a Muslim 
religious order, stating that it 
was the religious duty of all 
Muslims to wage a war on U.S. 
citizens, military and civilian, 
anywhere in the world. 


Another facet of the new 
terrorism is the extraordinary 
extent to which it has been able to 
globalize itself. Although in many 
ways al Qaeda has been severely 
undermined, with many of its 
leaders dead or in jail, it has 
succeeded in promoting its violent 
fanaticism on a worldwide basis 
and thereby gaining substantial 
numbers of new militants to its 
cause. The result has been, in the 
words of some commentators, 
“terror by franchise” (see, 

e.g. Khalaf and Fidler 2007: 5, 
col. 1). That is, while the jihadi 
threat has been suppressed in 
some countries - for example, 
Saudi Arabia and Indonesia - it is 
increasing in places in North Africa 
and in Lebanon. These al Qaeda 
inspired groups in turn have 
established links with a new breed 
of home-grown terrorist. The 
problem is especially acute in the 
United Kingdom where 
radicalized British Muslims have 
established links with Al Qaeda- 
and Taliban-sponsored training 
camps in Pakistan (Fidler 2007: A1, 
col. 1). In continental Europe, 
home-grown terrorists have 
established links with radical cells 
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in North Africa. 

The current headquarters of Al 
Qaeda is reportedly in Waziristan 
and the Baujur region, wild tribal 
areas on the borders be- tween 
Pakistan and Afghanistan (see 
Bokhari and Fidler 2007: 5, col. 8). 
The Pakistani government has 
been unsuccessful in its efforts to 
suppress the activities of al Qaeda 
and the Taliban in these areas, and 
a peace arrangement in 2006 
between the Pakistani government 
and the tribal chiefs may have 
allowed al Qaeda more freedom to 
operate. 
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Indeed, on July 17, 2007, the 
U.S. White House released a 
National Intelligence Estimate, 
which represents the consensus 
view of all 16 agencies that make 
up the American intelligence 
community (see Mazzetti and 
Sanger 2007: A1, col. 1). The 
report concludes that the United 
States is losing ground on a 
number of fronts in the fight 
against al Qaeda and that the 
terrorist front has significantly 
strengthened over the past 2 
years. One of the main reasons 
for al Qaeda’s resurgence, 
according to intelli- gence 
officials and White House aides, 
is the “hands-off approach 
toward the tribal areas by 
Pakistan’s president, Gen. 
Pervez Musharraf ” (Mazzetti and 
Sanger 2007: A1, col. 1). As a 
result, American officials have 
reportedly been meeting and 
discussing “an aggressive new 
strategy, one that would include 
both public and covert elements” 
because of “growing concern 
that pinprick attacks on Qaeda 
targets were not enough” (see 
Mazzetti and Sanger 2007: A6, 
col. 1). 

The implication in this report 
that it might be necessary for 
U.S. military forces to take action 
in the tribal areas of Pakistan illus- 
trates another facet of the “new 
terrorism”: the debate over the 
appropriate legal regime to 
apply to efforts to combat 
terrorism after the September 11, 
2001 attacks. Prior to those 
attacks, international terrorism 
had been treated primarily as a 
criminal law matter with 
emphasis placed on preventing 
the commis- sion of the crime 
through intelligence or law 
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enforcement means; or, if 
prevention failed, on the 
apprehension, prosecution and 
pun- ishment of the perpetrators. 
After September 11, however, the 
criminal justice approach was 
deemphasized and to a 
considerable extent supplanted by 
the use of military means. (On this 
point, see Power 2007: 1.) 

This shift to the military model 
of coun- terterrorism has 
engendered considerable 
controversy. Critics of this approach 
argue that it threatens 
fundamental human rights and 
that it is unnecessary because 
normal law enforcement measures 
can effectively combat the terrorist 
threat (see, e.g. Roth 2004: 2). 


In sharp contrast, supporters of 
the military model contend that 
criminal law is “too weak a 
weapon” and that it was 
inadequate to stop al Qaeda from 
planning and carrying out the 
attacks of September 11 (see, e.g. 
Wedgwood and Roth 2004: 126). 
A decision to employ the 
military model of 
counterterrorism in place of the 
law enforcement model, or vice 
versa, may have serious 
functional consequences.’ For ex- 
ample, under the law enforcement 
model, it is impermissible to pursue 
and kill a suspected criminal before 
his capture, unless it is neces- sary 
to do so as a matter of self- 
defense. The goal here is to 
capture the suspect, subject him to 


trial in accordance with due 
process, and then, if he is 
convicted, impose an appropri- 


ate sanction, which, in some cases, 
especially under U.S. law, could 
include the death penalty. Under 
the military model, it is per- 
missible to pursue the enemy with 
the intent to kill. Capture in place 
of killing is required only when 
the enemy has surrendered. If the 
enemy surrenders, and he 
qualifies as a pris- oner of war, he 
may not be subject to sanc- tion 
unless he has committed a war 
crime. He may, however, be 
detained until the end of the 
conflict to prevent him from 
returning to the battlefield; if the 
law enforcement model applies, 
he normally cannot be detained 
after trial unless he has been 
convicted of a crime. Under 
normally applicable criminal law, 
moreover, conviction may be 
difficult because of the 
requirement that the crime be 


CHALLENGES OF THE “NEW TERRORISM” 


proved “beyond a reasonable doubt” 
and other barriers posed by 
criminal procedure and 
constitutional standards. 

Because of these and many other 
differences between the law 
enforcement and military models of 
counterterrorism, a heated debate 
has arisen, especially in the United 
States, between those who favor 
trying alleged ter- rorists in civilian 
courts and those who favor military 
commissions as the appropriate 
forum.’ For its part, the Bush 
administration, through an 
executive order issued by Presid- 
ent George W. Bush providing for 
the cre- ation of special military 
commissions to try 
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members of al Qaeda,’ has 
opted, at least in significant part, 
for the military model . The 
President’s order and subsequent 
developments from it have raised a 
host of international and 
constitutional law issues. Space 
limitations preclude a discussion 
of these in this essay. For 
present purposes, suffice it to 
note that in Hamdan vs. 
Rumsfeld,” by a 5- 4 majority, the 
U.S. Supreme Court decided that 
the military commissions 
established by the President 
lacked the authority to try 
suspects like Hamdan because 
their structure and procedures 
violated both the Uniform Code 
of Military Justice and the 


Geneva Conven- tions. In 
response, after strenuous 
negotiations, the Bush 
administration convinced 


Congress to pass the Military 
Commissions Act of 2006," 
which, among other things, 
authorizes “the use of military 
commissions to try alien 
unlawful enemy combatants 
engaged in hos- tilities against 
the United States for violations of 
the law of war and other offenses 
triable by military commission”; 
precludes habeas corpus review 
on behalf of any detainee 
classified as an “unlawful enemy 
combatant”; and permits only 
D.C. Circuit Court of Appeals 
review of such determinations by 
Combatant Status Review 
Tribunals; and provides that “no 
person in any habeas action or 
any other action may invoke the 
Geneva Conventions or any 
protocols thereto as a source of 
rights, whether’ directly or 
indirectly, for any purpose in any 
court of the United States.” 
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Shortly after the passage of the 
Military Commissions Act, the 
Court of Appeals for the D.C. 
Circuit, in Boumediene [and Al 
Odah] vs. Bush (2007), rejected, by 
a 2-1 vote, petitions filed for writs 
of habeas corpus filed by aliens 
captured abroad and detained as 
enemy aliens at the Guantanamo 
Bay Naval base in Cuba, on the 
ground that it had no jurisdiction in 
such cases. It is likely that this and 
other issues will ultimately be 
decided by the U.S. Supreme 
Court. 

Parenthetically, it should be 
noted that since September 11 
European states have largely 
reacted to the new terrorism 
threats by means of traditional 
law enforcement 


methods (see Warbrick 2004). 
Recently, however, there has 
been some recognition in Europe 
that the law enforcement model 
may not suffice in all 
circumstances to cope with the 
new terrorism.” It has been 
suggested, moreover, that, with 
the United States beginning to 
recognize that the early post- 
September 11 position that 
terrorist detainees have few 
enforceable legal rights is unac- 
ceptable, a “global convergence on 
terror” may be developing 
(Goldsmith 2007: 11, col. 2).!° The 
concern that terrorists may 
resort to the use of weapons of 
mass destruction - nuclear, 
chemical, or biological - is of long 
standing (see, e.g. Jenkins and 
Rubin 1978). Since September 11, 
however, this concern has been 
greatly heightened. Moreover, 
Osama bin Laden and al Qaeda 
have made plain on many 
occasions their desire to obtain 
weapons of mass destruction, 
especially nuclear weapons, and 
their use of civilian aircraft on 
September 11 and their effective 
employment of the internet 
since have demonstrated their 
technological compe- tence. Their 
competence with computers has 
led one commentator to suggest 
that they now have the capacity for 
hijacking satellites. “Capturing 
signals beamed from outer space 
[it is alleged] terrorists could 
devastate the communications 
industry, shut down power grids, 
and paralyze the ability of 
developed countries to defend 
themselves” (see Wright 
2004: 40, 50).'4 
We turn now to examine some 
modern approaches of 
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counterterrorism. 


Counterinsurgency 


Staying with the military model of 
counter- terrorism for the moment, 
it is clear that ter- rorists in several 
locations have now moved beyond 
conventional tactics to engage in 
well-supplied and well-planned 
insurgencies. This is most evident in 
Iraq and Afghanistan, but significant 
terrorist insurgencies are also 
present in such countries as the 
Philippines and Malaysia. Indeed, 
according to the U.S. 
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Department of State (2007: 2): 
“Al-Qaeda openly describes itself 
as a transnational guer- rilla 
movement; it applies classic 
insurgent strategies at the 
global level.” 

Unfortunately, it is also clear 
that, when the magnitude of the 
September 11 attacks 
demonstrated the seriousness of 
the threat al Qaeda had become, 
the United States mil- itary was 
woefully unprepared to cope 
with insurgencies. As noted by 
Samantha Power (2007: 9): 
‘(T]he Army counterinsurgency 
manual had not been updated 
since 1986 and the Marine Corps 
guide had not been revised since 
1986.” Power (2007: 9) further 
elaborates on the impact of such 
lack of preparation: “In 
Afghanistan and Iraq, the armed 
forces did not have the 
appropriate intelligence, 
linguistic capabilities, weapons, 
equipment, force structures, civil 
affairs know-how or capacity to 
train security forces in other 
countries.” 

In 2006 a new U.S. 
Army/Marine Corps 
Counterinsurgency Field Manual’ 
was pub- lished. In the new 
foreward in the Univer- sity of 
Chicago version of the Manual, 
Lt. Colonel John A. Nagel writes 
that: “It is fair to say that in 
2003 most Army officers knew 
more about the U.S. Civil War 
than they did about 
counterinsurgency” (Department 
of the Army 2007: xv). 

The primary architect of the 
Manual was General David 
Petraeus, who currently is the 
overall American commander in 
Iraq. At the time of writing there 
is some evidence that the military 
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aspects of the counterinsurgency in 
Iraq are going well (see, e.g. 
O'Hanlon and Pollack 2007: A17, 
col. 2), but, as General Petraeus 
and other military officers have 
noted, success in 
counterinsurgency requires more 
than military capability, and there 
is so far little evidence that the 
Iraqi government has the capacity 
or the will necessary to take the 
steps required for quelling the 
insurgency (see Mazzetti 2007: 
A11, col. 1).1° 

There is also the crucial issue of 
the time required, in both Iraq 
and Afghanistan, for a well-run 
counterinsurgency strategy to 
work. Sara Sewall (2006: xxi, 
XXXVili-xxxix), 


a former Pentagon official who 
wrote the introduction to the 
University of Chicago edition of 
the manual, for one is skeptical 
that the U.S. public will be willing 
to “sup- ply greater 
concentrations of forces, accept 
higher casualties, fund serious 
nation- building and stay many long 
years to conduct 
counterinsurgency by the book.” 


The ideological struggle 


Whether one approaches 
counterterrorism from the 
military or the law enforcement 
model, it is clear that, to quote a 
phrase that borders on being a 
cliché, an ideological strug- gle for 
hearts and minds is a key part of 
the counterterrorism effort. It is, 
moreover, a struggle that 
fundamentalist terror is wining. 
According to The 9/11 Commission 
Report (2004: 50): “[T]he extreme 
Islamist version of history blames 
the decline from Islam’s golden 
age on the rulers and people 
who turned away from the true 
path of their religion, thereby 
leaving Islam vulnerable to 
encroaching foreign powers eager 
to steal their land, wealth and 
even their souls.” In the modern 
context, the rulers who have 
turned away from the true path of 
Islam include the rulers of Muslim 
countries, most especially the rulers 
of Saudi Arabia, where Mecca, the 
birth- place of Mohammed and 
Islam’s most holy city, is located. 
The primary encroaching foreign 
power is the United States, with 
its placement of troops in Saudi 
Arabia (now removed) being a 
particular source of out- rage. In 
the view of bin Laden and al 


CHALLENGES OF THE “NEW TERRORISM” 


Qaeda, according to the 9/11 
Commission Report 
(2004: 51): 


America is responsible for all 
conflicts involving Muslims. Thus, 
Americans are blamed when 
Israelis fight with Palestin- ians, 
when Russians fight with 
Chechens, when Indians fight with 
Kashmiri Muslims, and when the 
Philippine Government fights 
ethnic Muslims in its Southern 
islands. America is also held 
responsible for the gov- ernments 
of Muslim countries, derided by 
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al Qaeda as “your agents.” Bin 
Laden has stated flatly, “our 
fight against these gov- 
ernments is not separate from 
our fight against you.” These 
charges found a ready 
audience among millions of 
Arabs and Muslims angry at the 
United States because of issues 
ranging from Iraq to Palestine 
to America’s support for their 
countries’ repressive rulers. 


Al Qaeda and other Islamic 
fundamentalist terror groups 
have made good use of modern 
technology, especially the 
internet, in prop- agating their 
message (see Wright 2004: 40, 
50). They were also successful in 
portraying both the U.S. invasion 
of Afghanistan and that of Iraq as 
a “war against Islam.” As a 
result, Bruce Hoffman of 
Georgetown University, an 
eminent authority on terrorism, 
has recently been quoted as 
saying that “Al- Qaeda is not on 
the run. It is on the march” 
(2007: 72). 

The most important ideological 
struggle, however, is not likely to 
be that between al Qaeda and 
the west. Rather, it is the strug- 
gle within Islam itself. At the 
present time “those Muslim 
preachers with authenticity tend 
to be the street preachers- 
firebrands, who gain legitimacy 
by spewing hatred at both their 
own regimes and the western 
powers that support them” 
(Friedman 2006: A23, Col 5). 
Unless and until more moderate 
voices within Islam succeed in 
getting their message across, al 
Qaeda’s recruitment of converts 
to its cause is likely to continue 
to enjoy sub- stantial success.’ 


29 


Prevention of terrorism 


Ideally, the goal of law 
enforcement and, for that matter, 
the use of military force, is to 
prevent international terrorism 
from being carried out. With the 
advent of the “new” terrorist’s 
willingness to kill large numbers of 
people, perhaps through the use 
of weapons of mass destruction, 
fulfillment of this goal has become 
of crucial importance. There are 
two primary methods for 
preventing the 


commission of terrorism: (1) 
hardening of possible targets; and 
(2) use of intelligence gathering by 
intelligence agents and of infor- 
mation resulting from 
investigations by law enforcement 
officials to intercept terrorists 
before they can commit their 
crimes. Examples of the hardening 
of possible targets are the 
barricades that surround Congress 
and key governmental agencies in 
Washington, 

D.C. and other primary possible 
targets such as financial 
institutions in New York City or 
nuclear facilities in various 
locations in the United States. 
Screening of passengers and bag- 
gage on civilian aircraft flights for 


weapons or bombs is another 
example. Special prob- lems 
surround efforts to harden 


computer networks against attack 
because of their vulnerability (see 
United States 1996: 5). 

The gathering of intelligence 
and invest- igations for law 
enforcement purposes have both 
an international and domestic 
dimension. On a global basis, an 
important player is Interpol, the 
international police organization. 
According to Interpol: “[S]trict 
limits on intelligence sharing are 
hindering efforts by law 
enforcement agencies to 
understand how the global threat 
is changing” (see Huban 2004: 5, 
col. 3). 

At the domestic level, in the 
United States, there has long been 
a separation between intelligence 
gathering agencies, such as the 
Central Intelligence Agency, and 
investiga- tion for law enforcement 
purposes, such as by the Federal 
Bureau of Investigation. The 9/11 
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Commission Report (2004: 73- 82) 
emphasizes the failure of 
intelligence agents and law 
enforcement officials to share in- 
formation (“connect the dots”) that 
might have resulted in 
apprehending the 9/11 hijackers 
prior to the commission of their acts. 


To resolve this problem, the 
Commission (2004: 417) 
recommends that: “[I]nformation 
procedures should provide 


incentives for sharing, to restore a 
better balance between security 
and shared knowledge.” 

In both intelligence gathering 
and invest- igation for law 
enforcement purposes, there has 
been concern that there not be 
arbitrary 
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or unlawful interference with 
privacy, family, home, or 
correspondence. The issue 
recently came to a head in the 
United States when it was 
revealed that surveillance was 
being conducted in secret by the 
National Security Agency and 
outside the Foreign Intelligence 
Surveillance Act,'® which re- 
quires the government to seek 
approval from a special court to 
eavesdrop on Americans. After 
substantial debate over the legality 
of this practice, on August 5, 
2007, President Bush signed into 
law legislation that amends the 
Foreign Intelligence Surveillance 
Act and greatly expands the 
government’s ability to 
eavesdrop international 
telephone calls and email 
messages of U.S. citizens 
without warrants.'? It allows 
intelligence agencies to intercept 
telephone calls and emails of 
foreign terror suspects routed 
through the United States, 
without a warrant. The law 
remains in effect for six months, 
at which point it will be revisited. 

Interrogation of persons 
suspected of ter- rorism, either 
to prevent the commission of 
future terrorist acts, or to 
ascertain the whereabouts of 
perpetrators of terrorism, since 
9/11 has raised storms of 
controversy. Revelations, for 
example, that the U.S. 
Department of Justice’s Office of 
Legal Counsel sent memoranda 
to the White House in January 
and August of 2002 (superseded 
in December of 2004) approv- 
ing interrogation tactics that 
stopped just short of a prisoner’s 
death and arguably con- stituted 
torture precipitated a flurry of 
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sharp reactions from both ends of 
the political spectrum, rejecting 
the arguments set forth in the 
memorandums. The Detainee 
Treat- ment Act of 2005,” while 
not expressly referring to torture, 
does require that persons in the 
control of the Department of 
Defense shall be subject only to 
interrogation tech- niques or 
treatment included in the U.S. Army 
Field Manual” and states that “no 
individual in the custody or under 
physical control of the United 
States Government shall be sub- 
ject to cruel, inhuman, or 
degrading treatment or 
punishment.”*° 


It is arguable that the U.S. 
Government has violated 
provisions of the Convention 
against Torture and Other Cruel, 
Inhuman, or Degrading Treatment 
or Punishment (the Torture 
Convention) through a program 
know as “extraordinary 
rendition,” whereby an individual 
suspected of terrorism is trans- 
ferred from one state to another 


for purposes of interrogation, 
detention, and possible 
prosecution. A Canadian 
commission of inquiry, for 


example, found that Maher Arar, a 
dual national of Canada and 
Syria, was detained by U.S. 
officials as he changed planes in 
New York on September 26, 2002, 
and subsequently deported to 
Syria where he was tortured (see 
Zagaris 2006). Reportedly, other 
governments also have engaged 
in extraordinary renditions.” 


Article 3(1) of the Torture 
Convention provides: “No State 
Party shall expel, return 


(‘refouler’) or extra- dite a person 
to another State where there are 
substantial grounds for believing 
that he would be in danger of 
being subjected to torture.” 
Condoleezza Rice, U.S. Secretary 
of State has “repeatedly insisted 
that the U.S. did not deliver 
prisoners to governments it 


believed would torture them” 
(Dinmore 2006: 3, col. 1). 
Prosecution and 


punishment 


If a suspected terrorist is 
apprehended abroad, the issue 
arises whether, and if so where, 
he will be prosecuted. If the 
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United States wishes to prosecute 
him, it will seek his return, either 
through extradition or some other 
process of “rendition” such as 


exclusion, deportation, or, in 
extreme cases, abduction. (For 
further discussion, see Gilbert 


1998.) The so-called antiterrorism 
con- ventions of the United Nations 
normally contain, as a_ basic 
provision, an “extradite or 
prosecute” requirement. That is, a 
state party that apprehends a person 
who allegedly committed a terrorist 
act covered by the con- vention 
must either extradite him to a state 
party seeking his extradition or 
submit his case 
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to its authorities for prosecution. 
Normally, the decision whether 
to extradite or prose- cute is in 
the sole discretion of the state 
party that has the accused in 
custody. The primary goal of the 
antiterrorist conventions is that 
persons accused of crimes covered 
by the con- ventions’ be 
prosecuted before the national 
courts of states parties in 
accordance with procedures that 
safeguard their due process 
rights. 

It is not at all clear, however, 
that this goal is met with any 
degree of consistency. A major 
part of the problem is the lack of 
adequate data on the extent of 
successful actions to pre- vent 
terrorist acts and of successful 
prosecu- tions of terrorists. (For 
further discussion of this 
problem, see Murphy 2005: 465- 
8.) The crucial issue is the extent 
to which the global antiterrorist 
conventions have been or will be 
vigorously implemented. 
Conclusion of antiterrorist 
conventions is only the first step in 
the process. Unfortunately, many 
states par- ties seem to regard it 
as the last. But recent action by 
the U.N. Security Council has 
made it more difficult for states in 
general and states parties in 


particular to persist in this 
attitude. 
Security council 


resolutions 1373 and 1540 


U.N. Security Council Resolution 
137375 “[c]alls upon all states” to 
take a number of steps in 
cooperation with other states to 
combat terrorism.”© These steps 
include, “intensifying and 
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accelerating the exchange of 
operational information,” 
becoming par- ties to the relevant 
antiterrorist conventions and 
ensuring, “in conformity with 
interna- tional law,” that refugee 
status is not abused by terrorists, 
and that “claims of political 
motivation are not recognized as 
grounds for refusing requests for 


the extradition of alleged 
terrorists.” 

Significantly, to monitor 
implementation of Resolution 


1373, the Council established the 
Counter-Terrorism Committee 
(CTC) and called on all states to 
report to the 


committee - no later than 90 
days after the date of adoption 
of the resolution - on the steps 
they have taken to implement the 
resolution.” The Council further 
“Telxpresse[d] its determination to 
take all necessary steps in order to 
ensure the full im- plementation of 
this resolution, in accordance with 
its responsibilities under the 
Charter.”*® Similarly, Ambassador 
Jeremy Greenstock, the first 
chairman of the CTC, emphasized 
the importance of implementing 
antiter- rorist measures. 
According to Ambassador 
Greenstock (2002), prior to the 
resolution “[governments] were 
already familiar with what needed 
to be done. But few had done it. 
Resolution 1373 drew on the 
language negotiated by all U.N. 
members in the twelve 
Conventions against terrorism, 
but also delivered a strong 
operational message: get going on 
effective measures now.” 

Although the record is 
somewhat mixed, Resolution 
1373’s “strong operational mes- 
sage” has been heard. According 
to Eric Rosand (2005: 548 -9): 
“[P]artly as a result of Resolution 
1373, and the work of its off- 
spring, the Counter-Terrorism 
Committee (‘CTC’), almost every 
country has taken steps to 
enhance its  counter-terrorism 
machinery, whether in the form of 
adopting anti-terrorism 
legislation, strengthening bor- der 
controls, becoming party to 
international treaties related to 
terrorism, or becoming proactive 
in denying safe-haven to terrorists 
and their supporters.” 

As noted by Rosand, in adopting 
Resolu- tion 1540:79 
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Again, faced with a global threat 
potentially emanating from both 
non-State actors as well as any 
State, the Council decided to 
adopt a resolution that imposed a 
series of far-reaching obligations 
on all States. It required them to 
refrain from providing support to 
non-State actors attempting to 
manufactures, possess, transport, 
or use WMD [weapons of mass 
destruction] and their means of 
delivery. It further required them 
to prohibit in domestic law any 
such activities by non-State actors, 
particularly for 
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terrorist purposes, and prohibit 
assistance or financing of such 
activities. It obligated States to 
adopt measures to prevent the 
pro- liferation of WMD and 
their means of delivery, 
including by accounting for 
and physically protecting such 
items, estab- lishing effective 


border controls and law 
enforcement measures. 
(Rosand 2005: 
547) 


Following the lead of Resolution 
1373 in establishing the CTC, 
the Security Council decided, in 
adopting Resolution 1540, to 
create a similar committee to 
monitor the implementation of 
the latter Resolution.*° 

Space limitations allow only a 
(very) brief consideration of two 
other modern methods of 
counterterrorism. 


Efforts to block the 
financing of international 
terrorism 


As a follow-up to Resolution 
1373, which had as its primary 
focus the financing of inter- 
national terrorism, the Security 
Council adopted Resolution 
1390,% which directs members 
of the United Nations to freeze 
without delay the financial assets 
or other economic resources of a 
lengthy list of indivi- duals, 
groups, undertakings and entities 
in the annex to the resolution. 
Moreover, report- edly, between 
September 2001 and March 
2002, $103.8 million in assets 
had been frozen on a worldwide 
basis, with roughly half of the 
funds connected to Osama bin 
Laden and al Qaeda. This 
29 


amount pales, however, in 
comparison with the between 
$500 billion and $1 trillion 
reportedly laundered every year 
and illustrates how difficult it is to 
dry up terrorist funding.** 


Civil suits 

Using civil lawsuits against 
terrorists, terror- ist 
organizations, and states that 


sponsor ter- rorism as a legal 
response to international 


terrorism has only recently been 
undertaken and largely only in 
the United States. Tradi- tionally, 
the emphasis has been on 
punish- ing terrorists with 
criminal penalties, not on holding 
them liable for their actions. 
More- over, civil litigation in the 
United States as an alternative 
to criminal prosecution for the 
commission of international 
crimes or egregious human rights 
violations is a highly controversial 
subject. Subjecting foreign 
governments to such suits has 
been, if any- thing, even more 
controversial. Barriers to suc- 
cessful litigation in this area are 
formidable, and include, inter alia, 
resistance by the U.S. 
government, limits on the lifting 
of im- munity of foreign states 
under the Foreign Sovereign 
Immunities Act, difficulties in 
collecting judgments in the United 
States and abroad, and possible 
hostile and retaliatory reaction on 
the part of foreign governments. 
To the extent that actions against 
terrorist organizations are 
successful,” plaintiffs may have 
more success in collecting on 
their judgments because such 
organizations are likely to have 
substantial assets in the United 
States. But the debate continues 
on the desirability and feasibility 
of civil suits as a method of 
combating terrorism (see, e.g. 
various essays in Moore 2004). 


Conclusion 


This chapter has attempted to 
identify some of the major 
challenges of the new terrorism. 
Perhaps the overarching 
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challenge is the complexity of 
these challenges and the heated 
debate that has arisen as to how 
best to meet them. The resolution 
of this debate is crucially important 
because, unlike tradi- tional 
terrorism, the new or modern 
terror- ism arguably constitutes the 
major current threat to the 
national security of numerous 
states, especially in the west. 

Moreover, western governments, 
includ- ing that of the United 
States, are not particu- larly adept 
in some of the methods required to 
combat the new terrorism. These 
include, 
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especially, counterinsurgency and 
effective use of “soft power,” i.e. 
the ability to persuade others of 
the appeal of one’s culture, 
values, and institutions,** to 
meet the ideological onslaught of 
Islamic fundamentalism. 

An especially salient challenge 
of the new terrorism is that it 
requires a major effort to strike a 
proper balance between the 
need to safeguard national 
security, on the one hand, and to 
promote and protect human 
rights, on the other. Failure to 
prevent a future terror- ist 
attack of the magnitude of 9/11 
or greater would shift the 
balance alarmingly away from 
the concern to protect human 
rights. 

It will also be necessary to make 
more effec- tive use of 
international institutions, includ- 
ing the much maligned United 
Nations, to ensure the close 
international cooperation 
required to counter the 
globalization of ter- ror. Recent 
reports that the United States 
and the United Nations are 
discussing a possible return of 
the United Nations to Iraq are a 
step in the right direction. 

Lastly, it will be a challenge 
not to over- react to the threat of 
the new terrorism. We must not 
give in to the temptation to 
create a garrison state or 
interfere excessively with 
international travel and business 
(see Buck and Sevastopulo 2007: 
1, col. 3). 


Notes 


1 For a more extensive discussion 
of the obsta- cles to reaching 
agreement on a definition of 
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terrorism, see Murphy 1990. Some 
recent writings on the issue of 
definition include Beres (1995); 
Byford (2002: 34); Tiefenbrun 
(2003); Young (2006: 23). 

2 See, e.g. the Statement of Brigitte 
Mabandia, South Africa’s Minister 
for Justice and Constitutional 
Development, on July 5, 2007, 
reported in AllAfrica, Inc., Africa 
News. In her statement, Ms. 
Mabandia reportedly said that the 
South Africa Government was of 
the view that the lack of consensus 
on the definition of terrorism in the 
U.N. ’s Ad Hoc Committee 
established by the General 
Assembly Resolution 51/210 of 
December 17, 1996 was 
“problematic.” She further 
reportedly said that with regard to 
the Comprehensive 


Convention against Terrorism, 
South Africa “supported the early 
finalization of this con- vention but 
it was disappointing that the work 
of the U.N.’s Ad Hoc Committee 
was deadlocked.” The reason for the 
deadlock, she said, “was a principled 
difference between states on 
whether or not national liberation 
move- ments should be exempted 
from the scope of the convention.” 

3 The texts of the foregoing 
conventions may most 
conveniently be found in United 
Nations 2001a. 

4 Article 2 of the International 
Convention for the Suppression of 
Terrorist Bombing provides: 


Any person commits an offence 


within the meaning of this 
Convention if that person 
unlawfully and intentionally 


delivers, places, discharges or 

detonates an explosive or other 

lethal device in, into or against a 

place of public use, a State or 

governmental facil- ity, a public 

transportation system or an infra- 

structure facility: 

a. With the intent to cause death 
or seri- ous bodily injury; or 

b. With the intent to cause 
extensive destruction of such a 
place, facility or sys- tem, 
where such destruction results 
in or is likely to result in major 
economic loss. 


Article 2 (1)(b) of the 
International Convention for the 
Suppression of the Financing of 
Terrorism comes closer to being a 
general definition of terrorism: 


Any . . . act intended to cause 
death or seri- ous bodily injury to 
a civilian, or to any person not 
taking an active part in the hos- 
tilities in a situation of armed 
conflict, when the purpose of 
such act, by its nature or context, 
is to intimidate a population, or 
to compel a Government or an 
international organization to do 
or to abstain from doing any act. 


For a variety of definitions of 
terrorism or terrorist acts, drawn 
from a variety of national and 
international sources, see van 
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Schaack and Slye 2007: 541-44. 

5 United States Federal Crime Code 18 
U.S.C. sec- tion 2331 (1). 

6 It is worth noting that in 1998 Osama 
bin Laden told ABC News that “he 
made no distinction between 
American military and civilian targets, 
despite the fact that the Koran itself 
is explicit about the protections 
offered to civilians” (see Bergen 2002: 


28). 

7 For an especially thoughtful 
treatment of these distinct 
consequences, see Feldman 2002: 
466. 
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8 For various views on this issue, 
see Koh 2002. 9 Administration of 
George W. Bush (2001) 


10 Hamdan v. Rumsfeld (2006)126 
11 United States (2006b) Pub. L. No 


Military Order, Detention, 
Treatment, and Trial of Certain 
Non-Citizens in the War against 
Terrorism, 66 Fed. Reg. 57,833 
(November 
16, 2001). 


S.Ct.2749. 


109-366, 120 
Stat. 2600. 


12 According to Jack Goldsmith, the 


German Interior Minister, 
Wolfgang Schauble, recently 
told the German magazine Der 
Spiegel that: “The old categories no 
longer apply. The fight against 
international terrorism can- not 
be mastered by the classic 
methods of the police . . . We 
have to clarify whether our con- 
stitutional state is sufficient for 
confronting the new threats” (see 
Goldsmith 2007: 11, col. 2). 


13See also Feldman 2002: 479: 


“More generally, however, what 
can we say about the use and the 
meaning of the categories of crime 
and war in this complicated 


situation .. . The key point... is 
surely that terror fits both 
categories 


- and neither.” 


14 For some of my views on the 


threat of com- puter attacks by 
terrorists, see Murphy 2002. 


15See Department of the Army, 


Counterinsur- gency (December 
2006). Because of high demand 
for the Manual, it also was 
published by the University of 
Chicago Press, with a new 
foreward by Lt. Colonel John A. 
Nagel and an introduction by 
Sarah Sewall (Department of the 
Army 2007). 


16 Based on the testimony of 


Michael G. Mullen, nominee for 
chairman of the Joint Chiefs of 
Staff. 


17 For a provocative thesis that 


18 United States Foreign Intelligence 
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modern Islam is an imperialist 
force, see Karsh 2006. 


Surveillance Act 


(1978) 50 U.S.C. sections 1801- 


1863. 
19 See United States Protect America Act 
of 2007 
(2007) Pub.L. No 110-55, 121 


Stat. 552. 
20See Memorandum for Alberto R. 
Gonzales, Counsel to the 


President, and William J. Haynes 
II, General Counsel of the Depart- 
ment of Defense, Re: Application of 
Treaties and Law to al Qaeda and 
Taliban Detainees ( January 25, 
2002), available at http://msn. 
com/id/4999148/site/newsweek; 
Mem- orandum for Alberto R. 
Gonzales, Counsel to the 
President, Re; Standards of Con- 
duct of Interrogation under 18 
U.S.C. Sections 2340-2340A (Dec. 
30, 2004), available at 
http://www.usdoj.gov/olc/ 
18usc23402340a2.htm (superseding 
August 1, 2002 opinion outlining 
applicable Standards of Conduct). 


21 On December 30, 2005, President 
Bush signed into law H.R., the 
Department of Defense, 
Emergency Supplemental Appro- 
priations to Address Hurricanes in 
the Gulf of Mexico, and Pandemic 
Influenza Act of 2006, Pub. L. No. 
109-148. Title X of Division A of 
the Act is the Detainee Treatment 
Act of 2005. 10 U.S.C. section 801 
Note. 


22 Detainee Treatment Act, 2005: 
section 1002(a). 
23 Detainee Treatment Act, 2005: 


section 1003(a). 

24 Amnesty International has claimed 
Bosnia, Germany, Italy, 
Macedonia, Sweden, Turkey, and 
the United Kingdom have en- 


gaged in such practices (see 
Dinmore 2006: 3, col. 1). 

25 U.N. Security Council, S.C. Res. 
1373, 
U.N. SCOR, 56th Sess. 4385th 
mtg., U.N. Doc.  S/Res/1373 
(2001b). 

26U.N. Security Council, S.C. Res. 
1373, 2001b: section 3, (a)-(g). 

27U.N. Security Council, S.C. Res. 


1373, 2001b: section 6. 
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. Security Council, S.C. Res. 
1373, 2001b: section 8. 
Security Council, S.C. Res. 
1540, 
U.N. SCOR, 59th Sess. 4956th 
mtg., U.N. Doc. S/1540 (2004b). 
30U.N. Security Council, S.C. Res. 
1540, 2004b: paragraph 6. 

31 U.N. Security Council, S.C. Res. 
1390, 57th Sess., 4452d mtg., U.N. 
Doc. S/Res/4452 (2002). 

32 For a recent consideration of the 
difficulties in controlling the 
financing of terrorism, see Scott 
2007. 

33 For a recent example of such a case, 
see Almog vs. Arab Bank, PLC, 471 
F. Supp. 2d 257 (E.D.N.Y. 2007). 

34For a discussion of the possible 
uses of soft power, see Nye, Jr. 
2002. 

35 Reporting on European objections 
to a new 
U.S. visa law requiring travelers to 
the U.S. to give U.S. authorities at 
least 48 hours’ notice of their plans 
to visit the country and to a U.S. 
law requiring the screening of all 
air and sea freight at foreign ports 
before being shipped to the U.S. 
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Law and legitimacy: the World Trade 


Organization 


Amrita Narlikar 


In this chapter, I investigate the puzzle 
why increas- ing legalization of the 
multilateral trading regime has not been 
accompanied by increasing legitimacy. I 
argue that increasing legalization can 
in fact trigger a process of de- 
legitimization if a legal sys- tem upholds 
rules that are perceived to be poorly 
negotiated. The paper presents a 
discussion of the concepts of legitimacy 
and legalization, analyzes the 
mechanisms whereby the processes 
of de- legitimization have occurred, and 
finally suggests ways whereby the 
legitimacy of the World Trade 
Organization might be reclaimed. 


The creation of the World Trade 
Organ- ization (WTO) in 1995 not 
only heralded the replacement of 
the General Agreement on Tariffs 
and Trade (GATT) with a full- 
fledged organization, but also the 
creation of a dispute settlement 
mechanism that was dramatically 
more powerful than the GATT’s. 
Increasing legalization of the multi- 
lateral trading regime, however, 
has not been accompanied by 
increasing legitimacy. Outside 
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major ministerial level meetings of 
the WTO, demonstrations led by 
anti- globalization protestors are 
commonplace. Inside the WTO too, 
the rumblings of dis- content from 
members have grown louder, and 
are most patently manifest in the 
recur- 


rent deadlocks that have plagued 
the negoti- ations of the Doha 
Development Agenda. 

In this chapter, I investigate 
the sources of the diminished 
legitimacy of the WTO in 
comparison to the GATT’s. Both 
the legalization and the 
legitimacy of the WTO are 
examined in the first section. I 
then argue in the second section 
that increasing legalization can in 
fact trigger processes of de- 
legitimization if a legal system 
upholds rules that are perceived 
to be poorly negotiated. I 
identify the mechanisms 
whereby these processes of de- 
legitimization have occurred. In 
the third section, I go on to 
argue that if the WTO is to 
reclaim its legitimacy, it will 
have to move from processes of 
passive to active legitimization, 
and suggest ways in which this 
might be achieved. 


Increasing legalization, 
declining legitimacy? 


The multilateral trading regime 
presents me with a high level of 
legalization, not least since the 
creation of the WTO and its 
dispute settlement mechanism. 
Yet what is legal need not 
necessarily enjoy legitimacy. In 
this section, I briefly discuss the 
phenomenon of 
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increasing legalization of the 
WTO, and fur- ther illustrate that 
this legalization has not been 
accompanied by increasing 
legitimacy of the organization. 

Judith Goldstein, et al. assess 
levels of legal- ization along three 
dimensions: obligation, precision, 
and delegation. They further de- 
scribe the international trade 
regime as “usu- ally accepted as 
one of the most legalized global 
economic regimes” (Goldstein et 
al. 2000: 11; also see Goldstein 
and Martin 2000). Particularly on 
the first two dimensions - 
obligation and precision - 
evidence of high legalization of 
the WTO (particularly in 
comparison to the GATT) is easy 
to find. Members of the WTO are 
legally bound to honor their 
obligations, with fewer exemp- 
tions than the GATT allowed.' Its 
rules are precise in that they 
“unambiguously define the 
conduct they require, authorize, 
or pro- scribe” (Abbott 2005: 17). 
These rules are listed in detail in 
the agreements of the WTO that 
number over 550 pages of printed 
text. 

On the third dimension - 
delegation - the case for high 
levels of legalization is less 
straightforward. The WTO retains 
the member-driven nature of the 
GATT, and there is no delegation 
of powers to a secre- tariat or an 
alternative governing body that 
makes the rules. The onus of 


negotiating and implementing 
agreements lies with the 
members themselves. But the 


WTO does show a much higher 
level of delegation of powers as 
far as the interpretation and 
enforcement of its agreements 
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are con- cerned. In the WTO 
(unlike the GATT), the findings of 
the dispute settlement panels need 
consensus to be overruled, thereby 
facilitating a greater automaticity 
of the WTO’s dispute settlement 
mechanism and the enforceability of 
the rules of the organization. The 
successes of the dispute settlement 
mechanism of the WTO are borne 
out by the sheer number of cases - 
369 between January 2005 and 
September 2007 - that have been 
filed under it.2 And yet, despite 
having one of the busiest dispute 
settlement 
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mechanisms in the history of 
international law, the WTO’s 
increasing legalization has not 
been accompanied by an 
increase in its legitimacy. 

For this paper, I use a broad 
definition of legitimacy, as 
provided by Mark C. Suchman 
(1995: 574): “Legitimacy is a 
gen- eralized perception or 
assumption that the actions of an 
entity are desirable, proper, or 
appropriate within some socially 
constructed system of norms, 
values, beliefs, and defini- tions.” 
Unpacking the concept into its 
vari- ous components provides us 
with useful foci against which 
the legitimacy of any institu- tion 
might be assessed. To this end, 
we turn to Andrew Hurrell’s 
conceptualization of the five 
dimensions of legitimacy (Hurrell 
2005): 


1 legitimacy as process and 


procedure or “input 
legitimacy” 

2 legitimacy as substantive 
values 

3 legitimacy and its links to 
specialized and specialist 
knowledge 


4 legitimacy as effectiveness 
or “output legitimacy” 

5 legitimacy as giving reasons 
and persuasion. 


On four of the five dimensions, the 
legitimacy of the WTO is under 
challenge. Before I dis- cuss the 
mechanisms whereby the 
legitimacy of the WTO has 
declined, a brief application of 
these five dimensions of 
legitimacy to the WTO follows. 
The “input legitimacy”? of the 
WTO has come under challenge 
from not just the anti- 


globalization protestors outside 
but from member states within. 
Non-governmental organizations 
attack the WTO on the grounds 
that its system of legalized and 
intrusive rules is negotiated by states 
rather than the people who are 
directly affected by these rules 
and yet have little say in their 
making. Within the WTO, member 
governments particularly from 
developing countries have 
complained about the lack of 
transparency in the proceedings 
of the WTO and further 
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constraints on their participation. 
The dissatisfaction of both sets of 
constituencies came to the fore in 
1999 at the Seattle Min- isterial 
Conference. It is worth noting 
that WTO has attempted to 
address both sets of concerns. Its 
outreach to NGOs has ex- panded 
significantly, as have access 
points that NGOs now enjoy into 
the organization (for instance, 
through amicus curiae briefs that 
they can submit in disputes, and 
through the process of 
accreditation whereby they can 
attend ministerial meetings). 
Additionally, improvements in the 
participation of devel- oping 
countries in the organization are 
most patently manifest in the 
transformation of the old GATT 
“Quad” (which comprised Canada, 
the EU, Japan and the U.S.), into 
a new core group of countries 
comprising Brazil and India along 
with the EU and the 
U.S. The legitimacy of the WTO 
does not seem to have improved, 
however. NGOs continue to fault 
the WTO for its chain of 
delegation being far too removed 
from people who are affected by 
it, and smaller developing 
countries continue to claim 
marginalization from the process. 
The second dimension of 
legitimacy per- tains to 
“substantive values.” It is defined 
by Andrew Hurrell in the 
following terms: “In order for an 
institution or political arrange- 
ment to be legitimate, its core 
principles need to be justifiable on 
the basis of shared goals and 
values.” (Hurrell 2005: 20) At one 
level, few would dispute the goals 
of the WTO as stated in the 
preamble to the Agreement 
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establishing the World Trade 
Organization, which include raising 
standards of living, full employment, 
expansion in the production of and 


trade in goods and services, 
sustainable development, and 
attention to the needs of 


developing countries and especially 
least developed countries (LDCs). 
However, there exists 
disagreement on how these shared 
goals are to be implemented, 
exactly which areas the 
agreements of the WTO should 
extend to achieve these sometimes 
inconsistent goals, and exactly what 
the rules negotiated to these ends 
should comprise. 
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These disagreements are 
manifest in the debates over the 


mandate of the WTO (for 
instance, the controversy 
surrounding the “Singapore 


issues”). Neither are these con- 


troversies limited to the 
expanding remit of the 
organization; some scholars 


point to the costs _ that 
multilateral trade liberalization 
entails in terms of the policy 
space of devel- oping countries.* 

The third dimension of 
legitimacy - the basis that the 
WTO-led trade liberalization 
enjoys in “specialized and 
specialist know- ledge” (Hurrell 
2005: 22) - is perhaps the least 
contested of the five. Note that 
Hurrell takes the opposite view, 
and argues, “As with claims to 
legitimacy based on technocratic 
knowledge (for example, in the 
cases of the IMF or the WTO), 
such arguments have suf- fered 
heavily in the face of both 
intelligence failures, manifestly 
insufficient knowledge of the 
countries under analysis, and the 
polit- ical manipulation of such 
intelligence.” This may have been 
true of the GATT in the 1970s, 
particularly when the developing 
world argued its case using a 
different epistemic alter- native 
based on import-substituting 
industri- alization, resulting in 
the call for the New 
International Economic Order in 
the UNC- TAD. Today, few 
developing countries would 
appeal to such arguments, while 
most scholars would agree that 
trade is a necessary (although not 
sufficient) condition for devel- 
opment.? The WTO too seems to 
take a sim- ilar view, with trade 
as not the panacea for all 


problems, but as only one of the 
condi- tions necessary for 
promoting development. This 
recognition is visible not only in the 
Doha Ministerial Declaration, but 
also in the Aid for Trade agenda 
that attaches considerable 
importance to capacity building 
(including productive capacity 
and economic infras- tructure) in 
developing countries.°® 

The fourth dimension of 
legitimacy - output legitimacy or 
effectiveness - is under severe 
challenge. I find evidence of this 
in the increasing disengagement of 
politicians in the developed and 
developing worlds, and the turn 
away from multilateral trade 
agreements 
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to regional and bilateral ones. 
This disen- gagement is not 
surprising given the recur- rence 
of deadlocks and missed deadlines 
in the DDA: The short electoral 
cycles of politicians are not in 
synch with the long negotiating 
cycles of trade, and the WTO does 
not seem to be coming up with 
the promised deliver- ables in 
time. It is worth recalling that the 
DDA was due for completion in 
January 2005. Even as late as mid- 
2008, an agreement was nowhere 
in sight.’ It is worth noting that 
the goal of input legitimacy is 
often at odds with that out of 
output legitimacy: improving the 
transparency of decision-making 
processes can generate costs in 
terms of the effective- ness of 
decision making (especially when 
the organization is governed by 
consensus-based rule making 
wherein all 152 members can, in 
principle, cast a veto). 

Finally, even if all the legitimacy 
concerns raised in the previous 
paragraphs were resolved and the 
legitimacy of the organiza- tion 
were established indisputably in a 
nor- mative sense, it would still 
not ensure the legitimacy of the 
institution in a sociological sense, 
i.e. when “it is widely believed to 
have the right to rule.” To 
achieve legitimacy in the latter 
sense requires giving reasons, 
persuasion, and justification; this 
notion of legitimacy is related in 
part to the notion of input 
legitimacy insofar as it attempts 
to improve the internal and 
external account- ability of the 
organization. Internally, given the 
member-driven character of the 
WTO and its role as a bargaining 
forum, such justifi- cation is 
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perhaps less necessary than it would 
be in other organizations with 
higher degrees of delegation. 
Externally, however, the role of 
such reason giving is key: The 
WTO needs to justify what it does, 
first and foremost because of the 
enforceability of its rules. It is true 
that the WTO’s engagement with 
different constituencies has 
improved dramatically, especially 
since the Seattle Ministerial 
conference of 1999. This engage- 
ment takes the form of its Public 
Forum, and various online 
mechanisms that give voice to non- 
state actors (in addition to 
mechanisms 
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already mentioned in the context 
of input legitimacy). And yet, 
public support for the 
institutions of the WTO is low: 
worldwide, respondents to a poll 
expressed concerns about the 
impact of trade on environment 
and labor, and further showed 
considerable variation on 
whether their country should 
comply with any WTO rulings 
that might be brought against 
it? 


The 
mechanisms of 
de- 
legitimization 


Increasing legalization, in the 
case of the WTO, has not been 
accompanied by in- creasing 
legitimacy of the organization. At 
first glance, this observed 
negative relation- ship between 
legalization and legitimization is 
counterintuitive. One would 
expect that the increasing 
precision of rules, and their 
greater enforceability via 
delegation to dispute settlement 
panels, is likely to improve the 
legit- imacy of the organization 
due to the rising importance of 
due process (covering certain 
aspects of input legitimacy), 
more efficient enforcement 
mechanisms (covering certain 
aspects of output legitimacy). The 
reasons why this is not the case 
are twofold - domestic and 
international. 

The first relates to the impact 
that legalization has on domestic 
support for trade liberalization. 
Judith Goldstein and Lisa Martin 
(2005) point to three important 
effects of legalization: 


1 Greater legalization, which 
results in the availability of 
greater information about the 
distributional effects of 
agreements, increases the 
incentives of antitrade groups 
to mobilize and deters the 
conclusion of cooperative 
deals. 

2 Exporter groups targeted 
with precise threats of 
retaliation are more motivated 
to organize in favor of the 
trade regime than those 
facing imprecise threats. 

3A stronger enforcement 
mechanism with penalties 
and reduced flexibility 
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may further undermine 
domestic sup- port for an 
open trade policy. 


Using these mechanisms, they 
argue: “Evidence suggests that 
the effects of legal- ization may 
not be as glowing as proponents 
argue. First, legalization may be 
one reason for the increased 
attention and activity of anti- trade 
groups Second, some 
evidence suggests that changes in 
WTO rules under- mine the 
incentive for export groups to 
mobilize in defense of free trade. 
In that the WTO makes retaliation 
more difficult, both because of 
changes in the rules on safeguard 
provisions and because of the 
process of dispute resolution, we 
expect exporters to mobilize less 
often to balance the action of 
rent-seeking import-competing 
groups” (Goldstein and Martin 
2000). In other words, legalization 
changes the incentives for 
domestic groups, and may well 
result in declining domestic 
support for international trade. 
But the reason for the declining 
legit- imacy of the WTO does not 
work at the domestic level alone. 
At the interstate level, the WTO 
is caught between a rather 
cumbersome rule-making system 
(which it inherited from the 
GATT), and an increasingly 
legalized rule enforcement system. 
Herein lies the second reason for 
the declining legitimacy of the 
WTO: increasing legalization has 
not been accompanied by a 
commensurate ability or authority 
of the organization to negotiate 
agreements. Nego- tiations are 
perceived to be unfair or ineffici- 
ent (or both in certain instances) 
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by different negotiating parties and 
their key constituen- cies. The 
discrepancy between its rule-making 
and rule enforcement functions 
heightens the legitimacy deficit of 
the WTO. 

There are three mechanisms that 
explain why the WTO’s negotiation 
processes have begun to unravel, 
particularly when compared against 
the days of the GATT. The first and 
foremost has to do with the rise in 
the expanded and increasingly active 
membership of the organization. 
The GATT started out with 23 
members and functioned like a 
club. 
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Developing countries sat on the 
margins of the GATT; with 
certain exceptions like Brazil 
and India, most were not privy to 
the Green Room meetings where 
consensus was shaped. The 
bargain worked, nonetheless. 
Even while sitting on the 
periphery, devel- oping countries 
managed to free ride on the 
concessions that were 
exchanged by the larger 
countries via the most favored 
nation status that they enjoyed 
qua contracting par- ties to the 
GATT. 

Today, the WTO comprises 152 
members. The expanded reach of 
the organization into behind-the- 
border measures, the Single 
Undertaking, and the 
enforceability of its rules mean 
that developing countries can no 
longer afford to be sleeping 
partners in the trade 
negotiations. However, it is 
important to bear in mind that 
even though the mem- bership 
and mandate of the WTO have 
expanded significantly, its 
decision-making processes are 
still closely related to that of the 
GATT. Besides other similarities 
to the GATT, decisions in the 
WTO are arrived at through 
consensus, which is defined in 
the following terms: “if no 
Member, present at the meeting 
when the decision is taken, for- 
mally objects to the proposed 
decision.” 1° Consensus is 
extremely difficult to reach in 
the WTO, and not only because 
each one of its 152 members 
may, at least theoretically, 
exercise a veto and hold up an 
agreement. Rather, it is also 
because many developing 
countries, acknowledging the new 


imperatives generated by the very 
existence of the WTO, have 
demonstrated a greater procliv- 
ity to participate much more 
actively and also exercise their 
potential veto power." 

Several factors - new 
opportunities and also new 
challenges - have contributed to 
the improved participation of 
developing coun- tries (Barton et 
al. 2006; Gruber 2000; Narlikar 
2003; Odell 2006). At least some 
credit must go to institutional 
reform within the WTO, which has 
responded to criticism about its 
lack of internal transparency in 
the late 1990s by improving the 
accessibility and openness of small- 
group consultations and also 
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providing technical assistance and 
capacity- building for weaker 
members.'* However, with such a 
large number of members now at 
the negotiating table, and much 
more will- ing and able to bargain, 
this transparency has come at the 
price of efficiency. One significant 
cost of this inefficiency is the time 
it now takes to reach any 
agreement - the recurrence of 
deadlock in the Doha negotiations 
provides an indication of this. 
Declining political commitment to 
the multi- lateral process and the 
turn to regional and bilateral 
alternatives - by developed and 
developing countries alike - are 
reactions to these costs. A vicious 
cycle ensues: As the avail- able 
alternatives expand, the 
commitment of countries to the 
long-drawn multilateral process 
declines further. 

Second, and closely related to the 
problem of growing numbers, is 
the changing balance of power in 
the core of the WTO. Pre- viously, 
consensus was shaped predomin- 
antly by the “Quad” group of 
industrialized and high-income 
countries comprising Canada, the 
EU, Japan, and the U.S. The Doha 
negotiations today, and perhaps 
indicative of the opening up of the 
process of rule making to the 
developing world, are conducted 
among a new “Group of Four”. 
Brazil, the EU, India, and the 
U.S. form the core of WTO 
decision making. The presence of 
Brazil and India on this “New 
Quad” makes it significantly more 
diverse than the old one, and it 
has been expectedly difficult for 
even this small core group to 
arrive at the beginnings of a 
consensus (let alone sell it to the 
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rest of the membership). 
Admittedly, this small group is 
more repres- entative of the 


economic and political real- ities 
today than the old “Quad” would 
have been, and reflects a 
commendable democra- tization in 
the workings of the WTO. But the 
“New Quad” lacks the efficiency of 
the old one due to its diversity. 
Equally, it has also been challenged 
on the grounds of its repres- 
entativeness and legitimacy, 
particularly by the LDCs who do 
not have a direct voice in this 
group. 
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Third, the reach of the WTO 
goes con- siderably further than 
the GATT in terms of the 
coverage of its rules. The GATT 
dealt primarily with trade in 
goods, with other  behind-the- 
border issues such as standards 
(e.g. sanitary and phytosanitary 
barriers to trade) entering its 
purview only through plurilateral 
agreements that members could 
pick and choose to sign on to or 
not. The WTO is different. When 
the WTO was created, all 
members agreed to sign onto the 
entire package of agreements via 
the Single Under- taking, even 
when these agreements ex- 
tended to rules relating to TRIPs, 
TRIMs, services, sanitary and 
phytosanitary barriers to trade, 
technical barriers to trade, and 
so forth. Perhaps this expansion 
could have enjoyed greater 
legitimacy had there existed a 
consensus on it among members, 
or if it could have been clearly 
justified through the existing 
agreements, or if there existed a 
clear epistemic consensus on it, 
or even if members eventually 
came to recognize the virtues and 
concrete gains from an agreement 
that they might have resisted in 
the negotia- tion process. 
However, the expansion in the 
mandate of the WTO has seldom 
been driven by any of these 
legitimizing mech- anisms.” 
Most negotiators recognize the 
politics that drives the evolving 
mandate of the WTO; at least a 
few negotiators from the 
developing world see it driven 
predom- inantly by power 
politics, where the areas of 
interest for the powerful make 
it onto the agenda while those of 
the weak are either bypassed 


completely or enter only in name 
rather than generate actual 
results.'* The failed promises of 
the Uruguay Round lend further 
credence to the power politics 
interpretation.'° 

It is partly as a reaction to these 
criticisms that the current round 
of trade negotiations has taken 
the shape of a development 
round. But even these attempts to 
put development at the forefront 
have left most major con- 
stituencies dissatisfied. With the 
removal of the Singapore issues 
from the agenda and the primary 
focus on development issues, the 
zone 
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of agreement has shrunk as far as 
developed countries are 
concerned. For developing 
countries - be they the middle- 
income developing countries or 
LDCs - the current negotiations 
focus insufficiently on develop- 
ment. These countries are thus 
even more reluctant to make any 
concessions, thereby reducing the 
commitment of the developed 
world to the multilateral trade 
negotiations even further. 

The rules that the WTO 
embodies, and the new ones that 
are currently under negotia- tion, 
are contested in terms of 
substance or outcomes, as well as 
process. This question- ing of 
outcomes is reflected, for 
instance, in the criticism of the 
“Bum Deal” of the Uru- guay 
Round, or the substance of the 
current negotiations. The process 
leading to these outcomes is 
challenged from all sides - by 
smaller developing countries for 
still failing to meet some simple 
standards of democracy and 
internal transparency, by NGOs 
for still failing to meet standards of 
accountability and external 
transparency, and by the 
developed countries for failing to 
meet minimal standards of 
efficiency and effectiveness. And it 
is these rules, which are deeply 
contested in terms of both 
process and substance, that the 
WTO implements via the dispute 
settlement mechanism. 

The problem lies not only in the 
fact that the DSB implements and 
enforces rules that are under 
challenge. Rather, the Appellate 
Body has a tendency to engage in 
consider- able judicial 
interpretation and activism. This 
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creates a backdoor entry for new 
legis- lation on which there is no 
consensus among trade 
negotiators. Rules developed in 
this manner are likely to undermine 
the legitimacy of the organization 
even further (Barton et al. 2006). 
Besides principled objections to 
this tendency to litigate when 
states fail to negotiate, there is 
also the practical consid- eration 
that most developing countries do 
not have the resources to use the 
DSM effectively nor the strength to 
retaliate even if the DSB rules in 
their favor (Busch and Reinhardt 
2003). As such, developing 
countries, which 
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have only recently begun to reap 
the payoffs of learning to 
negotiate more effectively, once 
again risk marginalization if 
rules are made via the Appellate 
Body rather than negotiated. 


Reclaiming legitimacy: 
the way forward 


As argued in the previous 
section, the legitimacy deficit of 
the WTO lies in the growing 
divergence between its flailing 
negotiation processes and its 
legalized dispute settlement 
mechanism. Reclaiming this 
legitimacy is not easy, but it is 
critical if the multilateral trading 
system (and the many gains that it 
has generated for countries rich 
and poor) is to survive. 

Marc Suchman provides a useful 
discussion of legitimacy as seeking 
passive acquiescence or active 
support, or legitimacy as 
“cognitive taken-for-grantedness” 
or legitimacy as “evaluative 
approval.” He writes: “To avoid 


questioning, an organization 
need only ‘make sense’. To 
mobilize affirmative com- 


mitments, however, it must also 
‘have value’ 
- either substantively, or as a 
crucial safeguard against 
impending non-sense” 
(Suchman 1995: 575). 
Particularly in the face of failed 
promises of the past and 
availability of regional and 
bilateral alternatives, the WTO 
needs to signal its value for its 
states (and their people), and 
thus seek active legitimization. 
Most challenges to legitimacy 
“ultimately rest on failures of 
meaning: Audiences begin to 


suspect that putatively desirable 
outputs are hazards, that 
putatively efficacious proced- 
ures are tricks, or that 
putatively genuine structures are 
facades” (Suchman 1995: 597). The 
first step towards reclaiming the 
legiti- macy of the WTO would be 
to address the question of its 
function - what is the role of the 
WTO today, and why should it be 
regarded as the institution most 
suited to serve this end? This is not 
just a second-order mat- ter of 
reason giving and persuasion 
catered to audiences ill informed 
about the WTO 
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(though a strategy of re- 
legitimization would need to 
incorporate such tasks as well). 
Rather, to implement this strategy 
successfully, negotiators within 
the WTO, along with the 
assistance of its Secretariat and 
experts out- side, would need to 
come up with principles that 
would define the mandate of the 
WTO and also anticipate its future 
development.'© This process 
would need to be intellectu- ally 
rigorous and _ also politically 
acceptable. Negotiations based on 
a mandate clearly established 
through agreed principles would 
significantly improve the 
efficiency and per- ceived fairness 
of the everyday workings of the 
organization. It would also help 
deal with the problem of 
unrealistic expectations.’’ 
Rethinking the mandate and 
functions of the organization 
through internal and exter- nal 
engagement would improve the 
legitimacy of the WTO along all the 
five dimensions dis- cussed in the 
first section. Input legitimacy 
would be improved through the 
consultative process; substantive 
legitimacy would be improved 
through a precise and principled 
definition of the mandate and its 
purpose; the epistemic consensus 
that underlies the nego- tiations 
would be reinforced (after recon- 
sideration and revision if 
necessary); output legitimacy 
would be greatly enhanced with a 
clearer definition of the WTO’s 
functions against which it could 
be evaluated and held explicitly 
accountable; finally, simply a re- 
thinking along such lines would 
signal the willingness to work 
towards the reclaiming of its 
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legitimacy. 

Second, negotiation processes, 
i.e. the legislative function of the 
WTO would need to be directly 
addressed in terms of both input 
legitimacy and output legitimacy. 
Admittedly, reform measures to 
improve input legitimacy can 
undermine those dir- ected to 
improving output legitimacy. For 
instance, greater transparency in 
the pro- ceedings and more 
effective voice for devel- oping 
countries has improved the input 
legitimacy of the organization, but 


it has also undermined its 
effectiveness by making it much 
more difficult to arrive at an 
agreement. 
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Types of solution to balance these 
difficult and divergent goals lie 
beyond the scope of this chapter. 
But negotiators will need to 
arrive at such a balance, and will 
also need to be able to justify it by 
providing reasons to con- 
stituencies within and outside 
the WTO. Addressing the 
limitations of its rule making 
would provide the key to 
restoring the balance between 
the legislative and _ judicial 
functions of the WTO, and 
thereby get to the heart of the 
legitimacy deficit that afflicts the 
organization today. 

Third, it is not only the 
legislative end of the multilateral 
trading system that needs to be 
reformed; dispute settlement also 
needs to be rethought. Here the 
core question lies in the costs and 
benefits of legalization, suggest- 
ing two, sometimes diverging 
solutions. First, some flexibility 
could be built back into the WTO’s 
DSM, through measures that 
would include building in 
constitutional restrictions on the 
power of the Appellate Body. 
Such a solution would suggest 
some dilution in power of the 
DSM. Not entirely in 
contradiction to this though, 
certain aspects of the DSM could 
be strengthened, particularly in 
terms of improving its access for 
weaker countries that lack 
resources for its use or 
retaliatory power. Any reform of 
the DSM would have to be 
carried out hand in hand with 
the first two sets of reform of 
mandate and process. 

Finally, even a program of far 
reaching reform would be 
unsuccessful if it were not seen 
to be improving the fairness and 


efficiency of the system. To 
ensure the legit- imacy of the 
WTO in a sociological sense, 
constant engagement would be 
necessary on the part of the 
negotiators and the Secretariat 
with politicians, NGOs, and the 


private sec- tor. This would 
include giving oof reasons 
regarding the functions of the 
multilateral trad- ing system, 


justification of its mandate, and 
demonstration of the fairness of its 
process and outcomes. Equally 
however, and perhaps even prior 
to reform, more awareness needs 
to be created as regards the 
merits of multi- lateralism and the 
benefits that developed and 
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developing countries have reaped 
from it over the past 60 years.'® 

There may be little overlap 
between the legal and_ the 
legitimate. But the law and legit- 
imacy can be used to reinforce 
each other, and build a system that 
is fairer and also more effective. 
Balancing the legislative and legal 
functions of the WTO will provide 
initial steps in this direction. 


Notes 


1 The expiry of the Protocol of 
Provisional Application or the 
“grandfather clause” is an example 
of the increased obligations that 
members are required to take on 
under the WTO. The Protocol of 
Provision Applica- tion allowed 
contracting parties to exempt 
themselves from GATT rules if they 
were inconsistent with pre-existing 
domestic legislation; the members 
of the WTO are no longer allowed 
to appeal to grandfathering rights. 

2 www.wto.org. Also see Chapter 2 
of the Warwick Commission 
Report (2007). 

3 On “input legitimacy” and “output 
legitimacy,” see Scharpf 1999. 

4 For instance, see Wade 2006. 

5 For an accessible analysis to these 
debates, see Chapter 3, Warwick 
Commission Report 2007. 

6 www.wto.org. 

7 Warwick Commission Report 2007. 

8 On legitimacy in a normative versus 
sociological sense, see Buchanan 
and Keohane 2006. 

9 http:// 
www.worldpublicopinion.org/pipa/ 
pdf/apr07/CCGA+_GlobTrade _articl 
e.pdf. Also see Scheve and 
Slaughter 2007. 

10See the Agreement establishing 
the WTO: 
http://www.wto.org/english/docs_ 
e/legal_e/ 04-wto.doc. 
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11 This veto power has manifested 
itself in dif- ferent forms and on 
different occasions. The Africa 
group, for instance, threatened to 
walk out of the Seattle Ministerial 
Conference in 1999; several 
members of the WTO includ- ing 
the EU, the Africa Group, South 
Korea and Japan refused to make 
any concessions on the Singapore 
issues at the Cancun Ministerial in 
2003 thereby providing the 
immediate cause for the failure to 
reach agreement there. 

12On the various institutional 
reforms taken on within the 
organization, see Narlikar 2005. 

13 Recall, for instance, the 
controversy that sur- rounded 
attempts to include services, 
TRIPs, and TRIMs in the Uruguay 
Round, or the failed attempts to 
include the Singapore issues in the 
DDA. For further details, see 
Narlikar 2005. Specifically on the 
issue of the mandate, see Evenett 
2007. 

14 For some interesting anecdotes on 
this, see Jawara and Kwa 2003. 

15 On the problems of 
implementation that emerged after 
the completion of the Uruguay 
Round, see Narlikar and Odell 
2006. 

16The Warwick Commission Report 
(2007) takes an important step in 
this direction. 

17 Sylvia Ostry 2001 argues 
persuasively that “overzealous 
proponents of ‘free trade’ or 
globalization unleashed unrealistic 
expectations. If you promise but 
can’t deliver Nirvana it’s bound to 
evoke cries of Armageddon from 
the disapproving and the 
disappointed.” The same argument 
could be made about the attempt 
to couch the current trade 
negotiations entirely within a 
development framework, without 
any clarification on what this 
means or what countries might 
expect from it. 

18Such a strategy would fit with 
Suchman’s “Don’t panic” 
recommendation; drawing on the 
work of Ashforth and Gibbs, he 


LAW AND LEGITIMACY: THE WORLD TRADE 


writes: “Delegitimated 
organizations that seek too 
frantically to re-establish 


legitimacy may dull the very tools 
that, if used with patience and 
restraint, might save them” 
Suchman (1995: 599). 
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Attainments, eclipses and 
disciplinary renewal in international 


This chapter provides a critical overview 
of the con- temporary state of the 
international human rights law 
discipline. It does so chiefly through the 
expli- cation of patterns revealed and 
insights gained by training three kinds 
of conceptual lens on the texts, 
discourses, contexts, and praxis of the 
discipline. These lenses are devoted to 
the capture and assess- ment of the 
attainments that have uplifted the dis- 
cipline, the eclipses that trouble it, 
and the bouts of disciplinary renewal 
that it has experienced from time to 
time as it struggles with the 
possibility or otherwise of enduring 
self-transformation. The chapter maps 
and examines, albeit in a measured 
way, the attainments that have 
advanced the dis- cipline to date; 
teases out and explicates most of the 
eclipses ( full or partial) that have 
inhibited the discipline’s optimization; 
explores what is referred to in the 
paper as the dualistic deep structure 
of human rights, and the relationship 
of this deep structure to the 
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characteristics and ultimate utility (or 
otherwise) of the discipline’s constant 
drive to renew itself. In the end, it is 
suggested that while human rights’ 
renewal has, of course, always been 
possible, even the entailed ebb and flow 
of the zone or band of international human 
rights protection, the observable expansion 
and contraction of the borders of the living 
human rights law, and the mobility of 
the boundary of protection that human 
rights offers, does not erase entirely the 
margin that is too often inhabited by 
those who have been left in (nay, shifted 


30 


AMRITA NARLIKAR 


to) the human rights cold. This is why 
the discipline is in danger of being 
unable to achieve real sustained 
transformation in our time. 


Introduction 


This chapter provides a critical 
overview of the contemporary 
state of the international human 
rights law discipline. It does so 
chiefly through the explication of 
patterns revealed and insights 
gained by training three kinds of 
conceptual lens on the texts, dis- 
courses, contexts, and praxis of 
the discipline. These lenses are 
devoted to the capture and 
assessment of the attainments 
that have up- lifted the discipline, 
the eclipses that trouble it, and 
the bouts of disciplinary renewal 
that it has experienced from time 
to time as it struggles with the 
possibility or otherwise of 
enduring self-transformation. 

In order to develop 
systematically the main 
argument that is made in it, the 
chap- ter is divided into three 
main sections. Each section 
corresponds to one of the three 
organizing sub-themes of the 
chapter: that is, attainments, 
eclipses, and the question of the 
(im)possibility of disciplinary 
renewal. These three organizing 
sub-themes are considered in the 
chronological order in which they 
have 
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been stated here. The second 
section maps and examines, albeit 
in a measured way, the 
attainments that have advanced the 
discipline to date. In the third 
section, most of the full or partial 
eclipses that have inhibited the 
dis- cipline’s optimalization are 
teased out in an extensive way. 
The last section concludes the 
chapter by pondering what is 
referred to as the dualistic deep 
structure of the discipline and its 
relationship to the characteristics, 
and ultimate utility or otherwise, of 
the discipline’s constant drive to 
renew. 

Due to space constraints, not 
every important attainment or 
eclipse could be dis- cussed in 
this chapter. 


Attainments 


Up on the “moral plateau” ' 


As praxis, human rights have come a 
very long way from the time when 
Jeremy Bentham felt able to 
declare that they were nothing 
more than “rhetorical nonsense - 
nonsense upon stilts” (Bowring 
1843: 501). Even as late as 1937, 
the principal international law 
authors still denied that there 
were any such thing as 
international human rights law 
(Buergenthal 2006: 783-5). 
Today, despite persisting 
legitimate doubts about the 
coherence of the conceptual and 
practical enterprises that have 
been spawned by the introduction 
of this con- cept into social life 
(Sen 2004: 316), few, if any, 
serious commentators can refer so 
dis- missively either to the concept 


of human rights or to the sub- 
discipline of international law that 
is devoted to its study. This is so 
much so that even its most 
articulate critics have recognized 
the dizzying heights which it has 
attained in our time. For example, 
Upendra Baxi has gone as far as 
arguing that as con- tingent, 
contradictory and contested as 
inter- national human rights norms 
too often are, they “remain perhaps 
all that we have to inter- rogate the 
barbarism of power” (Baxi 2006: 
4). This, in Balakrishnan 
Rajagopal’s words, means that 
human rights discourse is now 
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the sole approved discourse of 
resistance (Rajagopal 2003: 
165). And if Amartya Sen is right 
in declaring that human rights 
are quintessentially ethical 
articulations (Sen 2004: 321), 
Makau Mutua’s now famous 
conclusion that these norms now 
sit on a “moral plateau” is as 
revealing in this respect (Mutua 
2002: 40). So is Louis Henkin’s 
oft cited description of the 
respectability that international 
human rights norms have 
attained in our time in terms of 
its constitu- tion of “the age of 
rights” (Henkin 1990: 26 - 9). For 
a set of ideas, texts and praxis 
that had endured centuries of 
excessive discursive skepticism, 
this ascent to the dizzying 
heights of widespread rhetorical 
acclaim is a significant - if in 
itself insufficient - attain- ment; 
not least because of the “rights 
con- sciousness” (in the formal 
sense) that it has helped to 
highlight and foreground. 


Rights consciousness 


At the very least, a certain 
consciousness about the potential 
utility of much of the formal 
corpus of international human 
rights law for the prosecution of 
their various emancipatory or 
repressive agendas seems to have 
emerged among almost all elite 
classes almost every- where in 
the world (Robinson 2003). This 
exponential rise in the 
circulation of a rel- atively elite 
version of human rights law 
discourse has led Michael 
Ignatieff to iden- tify the post- 
1945 generation as one that cur- 
rently encounters a significantly 
heightened “juridical revolution” 
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(Ignatieff 2001: vii). To paraphrase 
Cassel, many respected scholars 
have claimed - with some 
justification - that there has been 
a triumph of rights conscious- 
ness; one that has both contributed 
to and stim- ulated an explosion in 
international human rights law 
(Cassel 2004: paras 40 - 4). 


Standard setting and 
vindication mechanisms 


Most knowledgeable observers of 
the dis- cipline will easily agree 
that international 
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human rights law has achieved 
considerable, if narrow ranging 
and insufficient, success in the 
standard-setting and mechanism- 
constituting areas. In the last five 
or six decades, literarily hundreds 
of human rights documents of 
varying legal force have been 
adopted, and scores of institutional 
mechanisms established 
(Buergenthal 2006). Before and 
after the adoption of the 
Universal Declara- tion of Human 
Rights in 1948, the corpus of 
international human rights law 
has been immensely expanded in 
size and range to include a large 
number of basically global (usu- ally 
U.N.) human rights treaties and 
soft law documents. This process 
has also resulted in the adoption 
and entry into force of the 
regional human rights treaties and 
in the estab- lishment of the 
corresponding monitoring bodies. 
The dismantling of the United 
Nations Commission on Human 
Rights and its replacement with a 
new United Nations Human Rights 
Council is only the latest event in a 
long list of post-1945 
developments in the institutional 
expansion of the international 
human rights area (Lauren 2007: 
335- 43). 


Focusing beyond the state 


It is indisputable that, after 
decades of neglect international 
human rights law is beginning to 
pay significantly more attention to 
non-state actor human rights 
violators than it historically did. 
Although, as we shall see in the 
third section, this incipient turn 
away from state centrism has 
been painfully slow and 


inadequate (Agbakwa 2003; Baxi 
2006), it has been steady 
nevertheless. This is not, of course, 
to suggest that international 
human rights law has in fact 
captured non- state actor violations 
in an adequate way, but merely to 
point out that given the extent of 
the prior neglect, it is a relatively 
significant attainment for it to begin 
to focus on the issue at all. 

In a _ noticeable, if cautious, 
departure from the historical 
tendency among the main- stream 
authors of the sub-discipline to 
ignore the rampant violations of 
human 
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rights by non-state actors (such 
as local “pri- vate” actors, 
multinational corporations and 
the international financial 
institutions), the Human Rights 
Committee has of recent paid 
some attention to the need for 
greater scrutiny of the activities 
of so-called private actors in 
relation to activities that affect 
the enjoyment of human rights 
(Alston 2005b: 769-70). The 
committee now requires states 
to ensure as much as they can 
that these non- state actors do 
not impair the enjoyment of 
human rights within their 
territories.? However, as Alston 
has correctly lamented, nothing 
in the committee’s work has so 
far suggested that in the absence 
of effective action by states in the 
area of reining in these non- 
state actors, international human 
rights law imposes direct 
obligations on private actors such as 
private healthcare providers or 
multinational corporations. 
Needless to say therefore, and as 
significant as they are in relative 
terms, the attainments of the 
sub-discipline in this area have 
not been all that robust. 


Correspondence 


Critical as he is of the tendency 
of inter- national human rights 
law to, in part, encode and 
reflect global power 
asymmetries, and to exclude the 
subordinated from its inner 
driving rooms, Baxi has correctly 
recognized that: 


Through myriad struggles and 


movements throughout the 
world human rights has 
become an arena of 
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transformative polit- ical 
practice that disorients, 
destabilizes, and, at times, even 


helps destroy deeply unjust 
concentrations of political, 
social, economic, and 


technological power.’ 


How does international human 
rights law, a law which applies in a 
largely sheriff-less globe, achieve 
this mild feat? 

As I have argued elsewhere 
(Okafor 2007), the principal way in 
which international human rights 
law has diffused and percolated 
around the world is through its 
remarkable 
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capacity to induce something I 
have referred to as 
correspondence. This occurs both 
within and way beyond the 
compliance-focused radar, so 
much so that those who train 
their lenses exclusively on the 
incidence of state compliance 
with international human rights 
law tend to miss far too many of 
its signi- ficant effects. Thus, were 
one to be largely concerned with 
the capture and measurement of 
state compliance, one would be 
likely to see a far less developed, 
intricate, and robust picture of 
the attainments of international 
human rights law than would be 
revealed were one to adopt a more 
holistic focus on the gen- eration 
of correspondence by 
international human rights praxis. 
This is, of course, not an 
argument against the 
measurement of state compliance 
as such. Rather, what is being 
suggested here is that the state 
compliance measure too often 
produces too limited a picture of 
the actual concrete workings and 
attainments of international 
human rights law. 

An example of the way in which 
a broader focus on correspondence 
tends to pro- duce a more holistic 
and thus more accurate picture of 
the operations and effects of 
inter- national human rights law 
is the way in which the African 
human rights system, which is 
widely regarded in the literature 
as weak (Steiner and Alston 2000: 
920), and with whose views states 
do not comply that often (Viljoen 
and Louw 2007), has never- 
theless helped induce far stronger 
correspondence within a significant 
number of African states, especially 


Nigeria and South Africa (Okafor 
2007: 91-154, 155-219). A couple 
of ex- amples from both countries 
will serve to con- cretize and 
illustrate this point. In Nigeria, a 
group of ethnic minority rights 
activists escaped execution at the 
hands of a military regime in part 
as a result of the influence of a 
decision of the African Commission 
on a local high court judge (Okafor 
2007: 98 - 101). In South Africa, 
some recent deci- sions of the 
Constitutional Court, such as the 
Kaunda and Bhe cases have been 
significantly 
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influenced by the African 
Charter on Human and Peoples’ 
Rights* (Okafor 2007: 157- 65). 
In both examples, the desired 
effect occurred not because of 
state compli- ance as such but 
more or less in its absence. Yet 
their impact was most significant 
in each case. What is more, in 
regard to both coun- tries, a 
wealth of similar evidence exists. 
In both states, a process of 
transjudicial com- munication that 
was brokered and facilitated by 
local activist forces (including 
varying arrays of NGOs, women’s 
groups, activist judges, 
journalists, and so on) enabled 
African system norms to 
percolate (beyond the state 
com- pliance radar) into local 
executive, legislative and judicial 
decision-making processes in a way 
that produced a range of impact 
on state and society alike. Were 
one to focus on Nigeria’s or 
South Africa’s formal and 
direct com- pliance with the 
decisions of the African 
Commission on Human and 
Peoples’ Rights, one would not 
tease out as rich and extensive a 
picture of the attainment of this 
key institution of international 
human rights law. The resulting 
picture would be incom- plete, 
and as such, inaccurate on the 
whole. As such, it is only logical 
to suggest that a full 
appreciation of international 
human rights law’s attainments is 
not really possible without the aid 
of a correspondence-focused set 
of tools. It is also in this way that 
both the promise and limits of 
the sub-discipline can 

be more accurately mapped and 

analyzed. 
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Full and partial eclipses 


Origins and development of 
conceptions of human rights 


The historiography of human 
rights has been a site of intense 
and continuing contestation. 
While all too many of the 
dominant western accounts of the 
origins of human rights locate its 
origins exclusively within the west 
(for example, Afshari 2007: 3- 4; 
Donnelly 

1995: 246 -7; Howard 1993: 315; 
Ignatieff 
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2001: 4; Schulz 2003: 43), many 
critical scholars have, over the 
years, warned against this 
tendency to erase the “Third 
World” from the story of the 
origins and development of 
human rights. For instance, 
Balakrishnan Rajagopal has quite 
understandably lamented the 
rather unfortunate fact that the 
Third World rarely figures in what 
he has referred to as the 
mainstream “tellings” of the extant 
story (Rajagopal 2003: 172). 
Tiyambe Zeleza has pointed to the 
conscious or unconscious failure 
to in part root the inter- national 
human rights movement and the 
legal regime it has spawned in the 
long histories of the struggles of 
Third World peoples against 
slavery, colonial despotism, and 
postcolonial misrule (Zeleza 2004: 
3). And Paulin Hountondji has 
warned against the confla- tion 
(by those to whom the Third 
World’s hand in the development 
of human rights appears invisible) 
of the question of the origins of 
the idea of human rights with that 
of the origins of a particular conception 
of human rights (Hountondji 1986). 

Against the tendency in 
mainstream human rights 
historiography to skip the difficult 
but imperative prior ethnographic 
work that needed to be done before 
any viable conclusions can be 
drawn as to the historical 
presence or absence of the idea 
(as opposed to the narrow liberal 
western conception) of human 
rights in at least some Third 
World societies, some scholars 
have now demon- strated, 
conclusively in my view, that at 
the very least functionally 
equivalent conceptions of human 


rights have existed for very long 
periods of time in many Third 
World soci- eties (for example, Bell 
1996: 650 -1; Deng 

1990: 288; Quashigah 1999: 43, 
66; Wiredu 1990: 257). Thankfully, 
there seems to be in- creasing 
recognition of this position among 
both historians and 
historiographers of the discipline 
(Arat 2006: 419; Lauren 2003). 

As importantly, critical Third 
World approaches to international 
law (TWAIL) scholars have 
identified and situated the contrary 
position - that is, the partial 
eclipse 
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of Third World agency that is 
performed whenever its 
contributions to the origination 
and development of the human 
rights idea is deliberately or 
accidentally denied - as part of a 
now familiar broader set of 
discursive techniques through 
which the Third World is 
objectified and treated almost 
exclusively as “a domain or 
terrain of deployment” of 
“universal imperatives” that 
have been con- structed 
elsewhere by supposedly far 
more advanced minds (Anghie 
1996: 331; Mutua 

2001: 205; Rajagopal 2003: 171). 
This points squarely to a serious 
“lack” in the way the dominant 
international human rights 
discourse understands and treats 
the Third World; one that must 
be redressed if the discipline is 
to transcend its many other 
limitations. 


Neglect of pro-human 
rights Third World cultural 
norms 


Despite the fact that some of the 
most discerning observers of the 
discipline have recognized that 
its attainment of cultural 
legitimacy within the relevant 
societies is a necessary 
precondition for the abridgement 
of the often wide gap between 
theory and practice in 
international human rights law 
(An-Na’im 1992: 431; Donnelly 
1995: 249; 

Robinson 1993: 632; Zeleza 
2004: 13), local culture - 
especially non-western culture - 
is all too often constructed 
within the human rights 
discourse in purely oppositional 
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terms, as an obstacle to be 
surmounted and as a huge part of 
the problem. Rarely is it 
imagined as an important part of 
the human rights solution (Nyamu 
2000: 392-5). So in this rather 
simplistic binary typology, human 
rights norms (which are seen as a 
fixed already known quantity) are 
an unalloyed good and local 
culture (which is seen in a similar 
monolithic light) is unqualifiedly 
bad. 

No wonder then that there has 
been such scant mainstream 
ethnographic research into the 
nature and properties of the 
cultural norms that operate 
within Third World and 
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other societies; and that systematic 
knowledge of the positive capacity 
of some of these norms to modify, 
shape and advance the enjoyment 
of human rights is almost entirely 
lacking in the dominant 
international human rights dis- 
course (Zeleza 2004: 11). Even 
more worri- some is the fact that 
such neglect of the necessity of 
producing knowledge about the 
nature and properties of the pro- 
human rights local cultural norms 
that exist in many non-Western 
societies also characterizes the 
work done and literature 
produced by all too many of the 
local human rights NGOs that 
operate in the Third World 
(Okafor 2006: 106 -11). 

This situation is extremely 
problematic from the point of view 
of the attempt to ensure 
widespread respect for human 
rights. It eclipses in part the 
sunlight that could help energize 
the pro-human rights struggle in 
most of the world’s societies. For, if 
as Ibhawoh has noted, every 
cultural tradition contains some 
norms and institutions that are 
supportive of human rights, as 
well as some that are anti- thetical 
to its enjoyment (Ibhawoh 2000: 
859), why has the dominant 
international human rights 
discourse concentrated almost all of 
its energies on the analysis of the 
negative dimensions’ of local 
culture? Why has far more 
attention not been devoted to the 
crucial task of “finding the space 
that local contexts pro- vide” for 
the advancement of international 
human rights law (Nyamu 2000: 
417)? 


Women’s rights 


Although, as Hilary Charlesworth 
has noted, the rhetoric of women’s 
rights seems to have achieved 
widespread formal public legiti- 
macy on the global plane 
(regardless of what many states 
and societies actually believe), it is 
difficult to sound as positive with 
re- spect to the concrete practice 
in this area (Charlesworth 1998: 
791). Despite the fact that over 90 
percent of the world’s countries have 
ratified the Convention on the 
Elimination of all Forms of 
Discrimination against Women 
(CEDAW),° in spite of the rapid and 
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impressive response of the United 
Nations to the challenge posed to 
it by women’s move- ments 
around the world (Charlesworth 
1998: 791), the world is still 
nowhere near putting an end to 
the more or less undeni- able 
reality in every human society 
of un- justifiable discrimination 
against women on the basis of 
their gender (Apodaca 1998: 
139- 40). Clearly, this is a 
disturbing situation. Yet, even 
within the international women’s 
movement, Third World women 
activists and scholars have, 
while accepting that women 
everywhere have some common 
concerns, tended to express a 
sense of partial eclipse by a 
dominant western agenda 
(Nesiah 1993: 199; Oloka- 
Onyango and Tamale 1995: 701) 
that too often merely consigns 
them to the role of paradigm 
receivers who simply apply 
feminist international human 
rights theories 

developed in the west. 


Rights of indigenous peoples 


Judged from the overall 
profusion in the pro- duction of 
U.N. treaties and soft law stand- 
ards in the international human 
rights area, the U.N.’s failure 
over the last 12 years or so to 
adopt even one dedicated treaty 
in the indigenous rights area 
(Corntassel 2007: 138; 

Williams 1990: 696 - 8) is a 
profound reflec- tion of the 
severity of the partial blind spot 
and sheer lethargy that afflicts 
international human rights law 
with respect to the recog- nition 
and advancement of the rights of 
indi- genous peoples. Worse still, it 
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was only in June 2006 that the 
U.N. Human Rights Council 
adopted the formally non-binding 
Declara- tion on the Rights of 
Indigenous Peoples. And although, 
in its case, it was adopted before 
the commencement of the U.N. 
Decade on Indigenous People, the 
existence of the Inter- national 
Labor Organization’s Indigenous 
and Tribal Peoples Convention No. 
169 of 1989 does not remedy this 
problem.’ The fact that it has 
been ratified by precious few 
countries (Quane 2005: 655) and 
is therefore of very limited 
applicability around the world, 
sug- gests this conclusion. 
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Ethnic minority rights 


Despite the relative robustness of 
the corpus of regional treaty law 
aimed at the protection of ethnic 
minorities,? and the availability 
at the global level of Article 27 of 
the International Covenant on 
Civil and Political Rights (ICCPR) 
and of even the common Article 1 


of both the ICCPR and the 
International Covenant on 
Economic, Social and Cultural 


Rights (ICESCR),° the fact that 
the principal U.N. legal text in the 
area, the U.N. Declaration on the 
Rights of Persons Belonging to 
National or Ethnic, Religious and 
Linguistic Minorities is “merely” a 
soft law doc- ument is one good 
pointer to the relative disfavor 
and neglect that the protection of 
ethnic minority rights has suffered 
in the post- 1945 world order. 

The other pointer to the relative 
neglect of ethnic minority rights 
in the U.N. system is the largely 
ideological insistence in most of 
the relevant global and regional 
treaties (with the notable 
exception of the African Charter 
on Human and Peoples’ Rights)? on 
conceptualizing and crafting what 
are meant to be ethnic minority 
rights in terms of the rights of 
persons belonging to ethnic min- 
orities ( Jovanovic 2005: 628 -9). 
This tend- ency has its roots in the 
dominance of a particular version 
of liberal thought in this area; one 
that has long insisted on the inad- 
missibility of collective rights 
(Donnelly 2003: 204 - 6; Kymlicka 
1989; McDonald 1991). Yet, it is 
becoming clear that certain 
human rights - such as the right to 
speak one’s minority language - 
do not make all that much sense 


when conceived as individual 
rights (Klabbers 2006: 205; 
Newman 2007: 

231-2). 

Thus, despite the urgency of 
instituting effective ethnic minority 
rights protections around the 
world as a key way of addressing 
the injustices that constitute the 
root causes of many violent and 
costly civil conflicts, the dominant 
international human rights dis- 
course has tended to reproduce the 
disdain for collective rights that flies 
in the face of the 
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imperative social necessity for the 
deployment and vindication of 
such rights. 


Sexual orientation 


There is no doubt that the rights 
of sexual minorities have been 
marginalized in international 
human rights law (Murray and 
Viljoen 2007; Sanders 1996: 78- 
87). For one, when they feature 
at all these rights sit very low on 
the priority listing of the human 
rights of the U.N. (Morgan 2000: 
208; Sanders 1996: 68). Even 
U.N. soft law instruments are 
hard to find in this area (Heinze 
2001: 298 -300). This is therefore 
another area of the discipline in 
which a partial eclipse is 
detectable. 


Mental disability rights 


In general, although the regional 
human rights systems have paid 
some attention to mental 
disability rights,'’ hard law texts 
are all non-existent in this area 
of international human rights law. 
The global norms governing this 
subject matter are to be found in 
formally non-binding and often 
generally obscure soft law 
instruments.’? In sum, the area is 
only just beginning to recover 
from decades of neglect and 
inattention by international 
human rights law. 


Economic, social, and cultural 
rights 


Despite the contingently useful 
international rhetoric of rights 
indivisibility and inter- 
dependence (Agbakwa 2002: 
178), it is now beyond serious 
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debate that so-called economic, 
social, and cultural (ESC) rights 
have been historically 
marginalized in international 
human rights law and practice in 
favor of so-called civil and 
political rights (Donnelly 1995: 
241-5; Oloka-Onyango 1995: 1; 
Woods 2005: 103- 4). In part as 
a result of their continued 
marginalization of ESC rights 
work, the dominant actors within 
the human rights movement still 
fail to address or address 
adequately “the most pressing 
issues of poverty, inequality, and 
marginalization 
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affecting large majorities in most 
countries” ( Jochnick 2004: 90; 
Khan 2004: 16). Thus, despite their 
critical relevance to the struggle 
to uplift the world’s impoverished 
majority (Felice 2003: 2-7), ESC 
rights have been partially eclipsed 
over time by, among other factors 
(Vizard 2005: 4), the relatively 
dis- proportionate attention that 
has been paid in both text and 
practice to civil and polit- ical 
rights. 


Neo-liberal globalization 
and “trade-related 
market friendly human 
rights” 


Focused as it has largely been on 
the advancement of civil and 
political rights, and as skeptical 
as it has tended to be of the 
necessity of the struggle for ESC 
rights, the capacity of the living 
international human rights law to 
defend and protect the rights of 
the impoverished and 
socioeconomically marginalized 
majorities of most countries has, 
at best, been significantly 
weakened by the march of a 
particular (if historically recog- 
nizable) form of socioeconomic 
globaliza- tion: neo-liberal 
globalization. Largely via the 
operation of market discipline, 
which oper- ates with little or no 
coercion and “imbues the 
individual with particular ways of 
think- ing, knowing, and 
behaving, thus instilling modes of 
social consciousness that make 
social action predictable” (Evans 
2005: 1054 + -5), neo-liberal 
globalization has authored a so- 
called “second great trans- 
formation” in world conditions 


and affairs (Howard-Hassmann 
2005: 3) in which the validity and 
applicability of normative and 
other claims tends to be judged 
against the normative referent of a 
set of “liberal free- doms” (Evans 
2005: 1057-1062). 

This has resulted in the 
ascendancy (although not exclusive 
dominance) of a par- ticular 
conception of international human 
rights law that is at the very least 
“friendly” to market discipline 
(Baxi 2006: 235). In its unfortunate 
praxis, the resultant trade- related, 
market friendly (TREMF) human 
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rights paradigm (Baxi 2006: 132) 
tends to privilege the rights of 
capital over the rights of 
impoverished humans; construct 
the pro- gressive state as one 
which is much more soft than 
hard toward global capital; 
imagine the ideal state as one 
that is market efficient in 
suppressing and de-legitimating 
the human rights-based practices 
of resistance of those of its own 
citizens who actively oppose that 
state’s excessive softness toward 
global capital; and coerces and/or 
encourages states to free as 
many spaces for global capital as 
possible, initially by pursuing the 
three Ds of con- temporary neo- 


liberal globalization: near 
relentless deregulation, 
denationalization, and 


disinvestment (Baxi 2006: 234 - 
75). 

This has led to all too many 
serious and increasingly well- 
recognized negative effects 
(Howard-Hassman 2005: 4 -7), 
including its reproduction within 
international human rights law. 


Global power matrixes and 
the displacement of 
alternative human rights 
narratives 


As Jack Donnelly has correctly 
observed in his recent critique of 
“arrogant and abusive 
‘universalism’,” the precious few 
countries of the world which 
currently hold and exercise the 
greatest global political, economic, 
and cul- tural power too often 
confuse and conflate the interests 
of the dominant segments of their 
societies with universal values 
(Donnelly 2007: 304-5). When 
coupled with the vastly 
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disproportionate power which is 
available to this small group of 
mostly western actors to project 
their parochial world views and 
pre- ferred historical record onto 
the world stage and construct and 
normalize them into the human 
rights gold standard which every 
other society ought to aspire to 
attain, the material and cultural 
power of these actors has all too 
often (although not always) 
produced a range of negative 
consequences, especially for the 
vast majority of the world’s 
peoples who inhabit the Third 
World. Some of these 
consequences are discussed later. 
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One of the most harmful 
features of this kind of western- 
style “global dominance is the 
perpetual rediscovery of its own 
perceived innocence” (Falk 2000: 
87). The myth of western 
innocence has been so normalized 
and is so powerful that it is now 
encoded in the living international 
law of human rights; that is the 
law as it is actually concretized and 
experienced. And so, despite a 
long history of abuse and 
exploitation of non-western 
peoples - from the dispossession 
of the indi- genous peoples of 
North America, to slavery and 
anti-black racial abuse, to the 
atrocities of colonial rule in Afro- 
Asia, to Hiroshima and Vietnam, 
to French atrocities in Algeria, to 
CIA and other government- 
sanctioned killings in the Third 
World, to Abu Ghraib and 
Guantanamo Bay, and so on and 
so forth (Falk 2000: 87; Woods 
2005: 487) - the human rights 
savior is still almost always 
understood as western while the 
human rights savage is almost 
exclusively constructed as non- 
western (Mutua 2002: 11-14; 
Okafor 2001). Needless to say, the 
construction of this myth of 
western innocence serves to fore- 
ground a narrow and incomplete 
narrative that backgrounds what 
ought to be in the fore- ground of 
the human rights story, thus dis- 
placing alternative human rights 
narratives. 

The construction and 
normalization in international 
human rights law of this kind of 
heaven/hell binary (Okafor 2001) 
and its prop- agation of the myth of 
western innocence has fed much 
life sap into the idea of western 


(espe- cially U.S.) exceptionalism, 
thus rendering it much more 
plausible than it would otherwise 
seem (Forsythe 2006: 466; Zeleza 
2004: 9-10). In its U.S. iteration, 
this idea has been deployed to 
justify U.S. self-exclusion (nay, 
near immunity) from international 
human rights law. The unfortunate 
logic here has been that if U.S. 
behavior is already the gold stan- 
dard in every human rights area, 
then why would it need any 
international standards to shape its 
behavior? This stance has led to 
the failure of the U.S. to ratify a 
number of important international 
human rights treaties (Ignatieff 
2001: 13); its reluctance to apply 
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international human rights law 
within its domestic legal system 
(Wu 2006: 140 -5), and the rather 
frequent failure of far too many 
of its own international human 
rights advocates to assess the 
policies of their own govern- 
ment against the same 
international human rights 
standards that they deploy in 
their frequent criticism of Third 
World govern- ments (Okafor 
2001: 576; Tomasevski 2005: 
713). 

The relentless attempts of the 
current U.S. administration to 
exploit the tragic 9/11 events to 
“eviscerate basic rights” not just 
within the U.S. but also in its 
treatment of persons accused of 
terrorism or captured on the 
battlefield in Iraq or Afghanistan 
(Dickinson 2002: 1410; Tolley 
2004: 540) and the fact that the 
U.S. still manages not just to 
retain its self-image (however 
diminished) as the “city on the 
hill” to which all other peoples 
ought to look for direction, but 
also continues to shape in a 
somewhat dispropor- tionate way 
the human rights behavior of key 
U.N. committees (Foot 2007: 
490), is another example of the 
negative effects that can be 
exerted in human rights discourse 
(and, by implication, in 
international human rights law) 
by the tendency of global power 
matrixes to operate in ways 
which displace and partially 
eclipse alternative human rights 
narratives in favor of the more 
dominant human rights stories. 
In this way, a particu- lar 
preferred human rights picture 
is con- structed and projected; 
one that inevitably shapes the 
living international human rights 
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law. 

The overall point that is made in 
this sec- tion is not that one 
wishes that there were no 
powerful actors in the world. It is 
not being suggested either that 
there can ever be a world that is 
completely devoid of power 
asymme- tries. Power asymmetries 
can be radically reduced but are 
not likely to ever be totally erased 
from global social life. For is not 
power, after all, relational? Does 
not every actor exercise power in 
relation to some other actor in 
some context? Thus, there can 
be no international human rights 
praxis that 
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operates safely beyond the reach 
of global power. What is being 
suggested in the pre- ceding 
paragraphs is that human rights 
need not be as amenable to global 
power as it cur- rently is, and that 
the fact that it is currently so has 
produced far too many ill effects 
for all too many of the world’s 
peoples. 


“Historical” wrongs 


International human rights is, at 
best, ex- tremely weak at righting 
so-called historical wrongs 
(especially those of a material 
kind) to the reasonable 
satisfaction of most within the 
wronged subaltern group. 

Massive historical atrocities such 
as slavery and colonial 
dispossession/abuse currently go 
unpunished or not redressed in 
part because the perpetrators and 
victims are too easily constructed 
as long dead, and the current 
individual citizens of the 
responsible countries are too 
readily portrayed as inno- cent of 
the crimes committed by their 
ances- tors. Yet, almost all of the 
responsible states currently exist 
intact. Is the real issue not the 
responsibility of the collectivity (the 
state) for the acts that it (the 
state) indisputably autho- rized, 
albeit many years before? In any 
case, do not current citizens of 
those states enjoy the 
exponentially compounded 
material and other benefits (such 
as centuries of net free labor) 
extracted through slavery and 
colonial abuse? Of course, some 
could deploy more technical 
international law arguments such 
as the operation of inter-temporal 


law in the hope of defeating 
arguments that suggest that these 
sorts of historical wrong ought to 
be righted with the help of 
international human rights law. 
But the unmitigated fallacy of the 
inter- temporal law argument is that 
it projects onto the colonized Third 
World peoples an inter- European 
(and therefore geographically lim- 
ited) law that they had not accepted 
and which clearly did not govern 
their affairs until much after the 
very atrocities complained of had 
been committed. 

The story of the attempt, over the 
last decade or so to redress more 
recently 
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inflicted historical wrongs such 
as land dis- possession in 
Southern Africa further illustrates 
this weakness of international 
human rights law at contributing 
to the righting of so- called 
historical wrongs. As different as 
the two societies are today, in 
both South Africa and 
Zimbabwe, despite their 
respective suc- cesses at ending 
the formal political subjuga- tion 
of the vast majority of their 
populations by a white settler 
colonial class, over the periods 
they have been so freed, there 
has not been all that much 
significant change in the 
racialized structure of ownership 
of the arable land in those 
societies." Now, inter- national 
human rights law is not, of 
course, chiefly responsible for 
this scenario. The point that is 
being made here is that when 
the living international human 
rights law has engaged this issue 
at all - at least as seen from the 
commentary of scholars (Boyle 
2001; Shirley 2004) and the 
statements of civil society groups 
(one good example is Human 
Rights Watch), they have - to 
some extent quite understandably 
- focused on lamenting the 
(corrective) dispossession of 
those who currently hold the 
very lands that were dis- 
possessed from the vast black 
majorities of both of these 
countries. Worrisomely far less, if 
any- thing at all, is said in this 
literature about the initial 
dispossession of the black 
majorities or the critical need to 
urgently redistribute their lost 
lands to them, so as to create 
more equi- table, egalitarian, 
and just societies in these 
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countries 

In the end, the point is that it is 
as if inter- national human rights 
law can only func- tion well when 
fundamental historical wrongs 
have already been addressed 
and/or are not all that salient 
anymore. It does not itself show 
more than an extremely limited 


capacity to help reconfigure 
grossly unjust fundamental 
socioeconomic and political 


arrangements. Here, the deepest 
ideological underpinnings and 
moorings of international human 
rights law combine with the 
opera- tion of particular forms of 
global power to eclipse alternative 
human rights narratives and 
practices. 
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Beyond disciplinary renewal 


In conclusion, it is important to 
consider, even if briefly, the 
possibility of international human 
rights law pushing back against 
and ameliorating the harmful 
effects of the full and partial 
eclipses that are discussed here; 
thereby strengthening its 
coherence, legiti- macy, and 
effectiveness. In other words, after 
taking stock, can the discipline 
renew itself without repeating the 
mistakes of the past (Kennedy 
2000)? Is this even possible? 

A key path to disciplinary renewal 
that has been suggested by a 
diverse bunch of some of the most 
established international human 
rights scholars of our time is a 
turn to “cross- cultural dialogue” 
or some such conversation or 
communicative praxis (for 
example, see An-Na’im 1992; An- 
Na’im and Deng 1990; 

Baxi 2006: 125- 68; de Sousa 
Santos 1995: 

337-53; Donnelly 1995: 250 -2; 
Mutua 2002: 113). The basis of this 
call for dialogue is the recognition 
of these scholars of what Mutua 
has termed the incompleteness of 
every culture, including the 
predominantly western cultures 
from which most of main- stream 
global human rights proselytism 
emerges (Mutua 2002: 113). The 
expressed intention of most of 
those who have made this call is 
to encourage the development of 
what Donnelly has recently 
referred to as a partial and 
incomplete but “functional over- 
lapping consensus” around the 


“relative universality” of the 
conceptual frameworks that 
ground international human 


rights law norms, while avoiding as 
much as is possible the imperialistic 
undertones and effects of all too 
many articulations of the 
universality of human rights 
(Donnelly 2007: 289-92). 

It is also becoming increasingly 
recog- nized that for this cross- 
cultural dialogue to be as 
meaningful as it could be, it must 
include far more than a complex 


series of bi- and multilateral 
interstate conversations. As 
Rajagopal’s germinal work has 
demon- strated, the living 


international human rights law (as 
it is experienced by most peoples 
in the world) is in part written and 
limited by 
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the resistance and struggles of 
Third World and other social 
movements (Rajagopal 2003: 245- 
71). These social movement 
struggles have been waged by 
“protest coalitions” comprised of 
varying arrays of trade unions, 
professional associations, women’s 
groups, community and non- 
governmental organiza- tions, 
religious leaders, 
environmentalists, and human 
rights activists (Zeleza 2004: 1-3), 
and have sometimes helped 
produce important, even 
remarkable, social changes. This is 
a fact that has not been all that 
easily received into the routine 
analytic processes through which 
stories of the discipline are 
written. In tend- ing not to take 
adequate account of these 
struggles and their effects 
(Rajagopal 2003: 245-71), 
international human rights 
lawyers have too often labored 
under the mistaken impression 
that international human rights 
law is simply what international 
human rights lawyers make of it 
(Rajagopal 2006: 1091). Yet, in 
truth, as Rajagopal has told us, 
inter- national human rights are 
what an expanded group of its 


practitioners (including social 
movements, the masses, etc.) 
make of it (Rajagopal 2006: 


1091). This is precisely why the 
suggested cross-cultural 
dialogue must include and take 
seriously the popular “human 
rights talk” of the so-called 
ordinary citizens of the very 
cultures that are to par- ticipate 
in the dialogue. 

Regardless of the considerable 
merits of cross-cultural dialogue 
as a renewal _ strategy in 
international human rights law, 
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it is doubtful that it is likely to 
result in an adequate and 
sustained transformation of the 
discipline - at least not any time 
soon. Examined closely enough, 
the historical evidence simply 
does not support much optimism 
in that direction. For, although 
over its relatively long career the 
international human rights law 
discipline as we now know it has 
experienced many bursts of 
renewal, it has never adequately 
trans- formed itself. To put it rather 
crudely, no mat- ter how far 
human rights law has expanded 
its zone of protection, someone 
has always been left out in the 
human rights cold. The American 
Declaration of Independence loftily 
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proclaimed that all humans were 
born free and should remain so 
while slavery remained 
conceptually legitimized in the 
praxis of the very drafters of that 
document and went on largely 
unhindered for over a century 
after- ward (Morgan 1972). Even 
today, when studied closely it 
becomes apparent that the living 
mainstream human rights praxis 
is still based to a significant 
extent on the deep conceptual 
structure of the oppositional 
competition between the 
deserving and the undeserving, 
and the displacement of suffer- 
ing from the deserving to the 
undeserving. Landless black 
Southern Africans must suffer so 
that their landholding white 
counterparts can enjoy their 
economic human rights (Mutua 
2002: 142- 4). Here, the landless 
blacks are constructed as 
undeserving while the 
landholding whites are positioned 
as deserving; with the result that 
the potential white suffering that 
could result from more deeply 
egalitarian land reforms are 
displaced toward the landless 
blacks. The anticipated suf- fering 
of the “deserving” beneficiaries is 
thus displaced toward the 
“undeserving” victims. The point 
is not, of course, that in the 
process of its renewal, 
international human rights law 
cannot find some middle ground 
or accommodation with respect 
to each of these cases. What is 
being suggested is that even such 
an accommodation is unlikely to 
escape the deep conceptual 
structure that the discipline has 
exhibited over its career. For 
some displacement of suffering 


from those who are viewed as 
deserving toward those who have 
been forced into the strait-jacket 
reserved for the undeserving will 
still occur. The accommodation 
will most likely only reduce the 
extent of this displacement of suf- 
fering. And so, the zone or band 
of inter- national human rights 
protection may ebb and flow, may 
expand or contract, but this 
mobility of the boundary of 
protection does not erase entirely 
the margin that is inhab- ited by 
those who have been left in (nay, 
shifted to) the human rights cold. 
What occurs instead is a shifting of 
coordinates, an adjustment in the 
conceptual or even concrete 
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location of the zone of 
protection, in order to capture or 
release another who has been 
either “mainstreamed” or 
“othered.” 

Such then is the nature of the 
duality of the deep structure of 
human rights law - be it 
international or local - that it is 
driven, to a significant extent, by 
the construction of boundaries 
and binaries (such as the worthy 
and the unworthy) that allow it 
to displace and shift suffering 
from one to its “other” with- out 
fundamentally transforming (as 
opposed to renewing) the nature 
of suffering in that context, the 
nature of local or global social 
life, or itself as a local or global 
discipline. 
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population) controlled 31% of the 
country’s land under freehold 
tenure, or about 42% of the 
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